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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1680 
PERSONAL SMALL L·OAN CORPORATION1 Plaintiff in 
Error, 
versus 
DORA MAY DAHN, Defendant in Error. 
PETITION FOR WRIT OF ERROR AND SUPERSEDEAS 
To the Honorable Ju.dges of the ·supreme· Court of Appeals 
of Virginia: 
Your petitioner, the Personal Small Loan Corporation, re~ 
spectfully represents that it is aggrieved by a :final judg-
ment of the· Law and Equity Court of the City of Richmond, 
Virginia, entered on the 21st day of .January, 1935, in favor 
of Dora May Dahn in an action at law in which your peti~ 
tioner was defendant and Dora May Dahn was plaintiff. 
For convenience the parties will be hereinafter referred to 
as they appeared before the trial court, that is to say, Dora 
1\fay Dahn as the plaintiff, and the Personal Small Loan Cor-
poration as the defendant; said judgment 'vas for the sum 
of Six Ifundred Dollars ($600.00). 
Counsel for the defendant desires to state orally his rea-
sons for asking the Court of Appeals to review the decision 
complained of. 
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A transcript of the record duly certified, accompanies this 
petition, and is made a part hereof. 
Your petitioner adopts this petition as its original brief 
and a copy was delivered to Louis S. Herrink and B. H. Turn-
bull, counsel for the defendant, on the 19th day of June,. 
1935. 
STATE~IENT OF THE FACTS. 
This action was instituted by notice of motion in which 
plaintiff claimed damages in the amount of Twenty-five Hun-
dred Dollars ($2,500.00), for civil malicious prosecution. The 
plaintiff's suit was based on the action of the defendant cor-
poration in instituting a suit against the plaintiff on an over-
due note of $210.00 which the plaintiff and three other co-
makers owed the defendant corporation. The civil suit com-
plained of was instituted April 13, 1934, i·n the Civil Justice 
Court of Richmond and at the time it was instituted there 
was in force an Extension Agreement between the creditors 
of the plaintiff in which the defendant was one of the creditors 
that signed the Extension Agreement in the lJ nited States 
District Court at Richmond, dated October 7th, 1933, and 
approved by the ·Court December 30, 1933. On September 
15, 1933, a Show Cause Order and a temporary injunction 
\Vas issued against the defendant corporation made return-
able October 2, 1933. No action 'vas ever taken on this oriler. 
The Extension Agreement was confirmed December 30, 1933. 
The suit in the Civil Justice Court was dismissed by counsel 
for the defendant corporation on the return day of the Civil 
Justice Court 'varrant so that neither ~frs. Dahn nor her at-
torney appeared in Court because Rhe had been informed 
before the retun1 day that the suit would be dismissed. 
1\1: r. A. B. :NicMurtrie is the President and General1\fanager 
of. the Personal Small Loan Corporation (~I. R., p. 14). 
There have been two trials of this case. At the first trial 
the jury found a verdict in favor of the plaintiff and assessed 
her damages at One Thousand Dollars ($1,000.00). On mo-
tion of counsel for the defendant the verdict was set aside 
on the ground that the jury had awarded excessive damages 
to the plaintiff. The trial court ordered a new trial on all 
the issues in the case (M. R., p. 7). At the second trial the 
jury found a verdict in favor of the plaintiff and asses~ed 
her damages at Six Hundred Dollars ($600.00) on which judg-
ment was entered over the objections of counsel for the de-
fendant (M. R., p. 8). 
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ASSIGNl\IENT OF ERROR NO.1. 
The court erred in overruling defendant's motion to set 
aside the verdict of the jury as contrary to the law and evi-
dence in the first trial and enter up final judgment for the 
defendant for the reason that the notice of motion of the plain-
tiff does not state a cause of action in Virginia, and the evi-
dence in the first trial discloses no malice whatsoever on the 
part of the defendant or its agents towards the plaintiff. See 
plaintiff's Bill of Exception No. 1 (M. R., pp. 12-17). At 
page 14 it is said by the plaintiff that the relationship be-
tween her and Mr. McMurtrie, President of the defendant 
corporation, was friendly, and also the defendant's testi-
mony, as summarized on page 15 of the record, shows that 
the relationship between the plaintiff and the defendant was 
friendly. The evidence shows clearly the plaintiff failed to 
prove any malice whatsoever. 
The summary of the testh;nony at the first trial, which is 
a part of the record in this case, sho,vs that A. B. McMurtrie 
was only trying to collect the money due his Company and 
it was his duty to collect it either from the plaintiff or from 
the co-n1akers of the note. See tl!e summary of. his testi-
mony (1\f. R., p. 15). 
We snbtnit that the evidence shows that :rvrr. McMurtrie and 
the defendant company had probable cause for ·instituting 
the civil action complained of on April13, 1934, and the trial 
court erred in not sustaining the motion of the defendant at 
the end of the first trial to set aside the verdict of the jury 
ns against the law and evidence and enter up final judgment 
for the defendant. 
ASSIGNMENT OF ERROR NO. 2. 
After a new trial was granted defendant filed a demurrer 
before the second trial began which demurrer the trial court 
erred in overruling. 
ASSIGNMENT OF ERROR NO. 3. 
At the close of plaintiff's evidence in the second trial de-
fendant 1noved to strike out all the plaintiff's testimony on 
the following grounds: 
(a) Plaintiff's evidence failed to show anv malice of the 
defendant or its agents towards the plaintiff. ~ 
(b) Plaintiff's evidence failed to show lack of probable 
cause. 
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(c) Evidence did not show that there was any injunction 
on April13, 1934, as alleged by the plaintiff, and there was no 
evidence before the court which could be made the basis of 
an action in law. (See M. R., pp. 78-82.) The Court erred 
in not sustaining said motion of the defendant and entering 
up final judgment for the defendant. • 
ASSIGNMENT OF ERROR NO. 4. 
The court erred in giving plaintiff's instruction No. 1 (M. 
R., p. 109), because there was no evidence before the court 
of any ''actual malice'' on the part· of the defendant and its 
agents towards the plaintiff. 
ASSIGNMENT OF ERROR NO. 5. 
The court erred in giving instruction No. 2 for the plain-
tiff on the ground that there was no evidence before the court 
that the defendant or its agents had any ''desire to vex and 
oppress the plaintiff". (M. R., p. 110.) 
ASSIGNMENT OF ERROR NO. 6. 
The court erred in giving instruction No. 3 for the plain-
tiff because there was no evidence before the court that the 
defendant and its agents were not ''actuated'' by an '' hon-
est belief" that they had a right to institute the civil action 
complained of (M. R., p. 110). 
ASSIGNl\fENT OF ERROR NO. 7. 
The court erred in refusing to give the following instruc-
tion (M. R., p. 19) requested by the defendant: "The Court 
instructs the jury that all the material evidence in this case is 
in writing and is undisputed, and as a matter of law the de-
fendant did have probable cause for instituting the suit 
against the plaintiff on April13, 1934, and their verdict should 
be for the defendant", because said instruction correctly set 
forth the la,v applicable to the case as shown by the evi-
dence. 
ASSIGNMENT OF ERROR ~0. 8. 
After the jury had brought in a verdict for the plaintiff 
at the second trial defendant made a motion to set aside the 
verdict on the ground it was contrary to the law and evidence, 
it was excessive, and because of misdirection of the jury by 
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the court~ and the trial court erred in overruling defendant's 
motion and not entering up final judgment for defendant. 
The assignments of error present five questions for con-
sid_eration: 
1. Can a civil suit for damages be maintained for civil ma-
licious prosecution unles.s the plaintiff's property rights are 
affected, or the plaintiff has suffered some personal indig-
nity, or the credit of the plaintiff has been assaulted ma-
liciously and without probable cause? 
2. Has the plaintiff proven malice or offered any evidence 
upon which malice could be inferred? 
3. Did the defendant have probable cause for instituting 
the suit complained of? 
4. Was there any injunction.against the defendant on April 
13, 1934, as alleged in the notiee of motion? . 
5. Did the jury assess excessive damages in view of all 
the evidenc~ f 
1. There is no case in Virginia so far as I have been able to 
find permitting the plaintiff to maintain an action for dam-
ages for civil malicious prosecution on facts such as the rec-
ord shows in this case; or facts similar to the facts in this 
case. In discussing civil malicious prosecutions Judge Burks, 
in his book on Pleading and Practice, Third Edition, _page 
256, says: 
''Ordinarily no action lies against a plaintiff for bringing 
frivolous actions. The costs awarded against him in the 
civil action is usually 'sufficient penalty to deter repetition; 
but there are certain classes of civil actions, such as mali-
ciously attempting to throw one into bankruptcy, attachment 
of his person or property, proceedings to have him adjudged 
insane or put under guardianship, and the like, which are in-
jurious to property rights of a party by assaults on his credit. 
If such actions are set on foot maliciously and without prob-
able cause they may be made the basis of an action for ma-
licious prosecution. The same is true where there is a ma-
licious_ abuse of process. Practically the same rules apply 
to this class of malicious prosecutions as to tho5ie charging 
one with a criminal" offense.'' 
In C. J., Vol. 38, page 603, the author says: 
''In England before the statute of 1\falbridge, no costs were 
recoverable in civil actions. And it seems to be fairly well 
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settled that at common law an action would lie for the bring:-
ing of a civil action maliciously and without probable cause, 
although neither the person nor property of defendant in 
that action were interfered with and irrespective of special 
damage to him beyond the expenses of making his defense. 
But after the enactment of the statute of ~Ialbridge, which 
gave to defendant who had prevailed in the cause ·his costs 
by the way of damages tJro falso clamore, it was held that 
the malicious prosecution of a civil suit without probable 
cause gave no cause of action unless there was an arrest of 
the person or a seizure of property or other special injury 
which would not necessarily result in all suits prosecuted 
to recover for that cause of action * * * . " 
The great majority of jurisdictions in the United States 
have followed the English rul.e, and Virginia is one of the 
States that has fellowed the English rule. In this connection 
see 18 R.. C. L., page 9 : 
''To what extent the original proceeding must have been 
carried to constitute the basis of an action for malicious 
prosecution does not seem entirely clear. In civil cases the 
point has been little discussed. It has been declared to bl? 
quite evident that no action would lie for malicious prose-
cution of a civil action if the plaintiff had not been arrested 
or his property attached * • " . '' 
The plaintiff here relied in the trial court on the case of 
Ailstock v. M oo1·e L·im.e Co., 104 Va. 656, but that case arose 
out of an attachment. In that case the court held: 
''If an attachment be sued out maliciously and without any 
probable cause from a court 'vithout jurisdiction, and dam-
a~;e results from the levy of said attachment, the defendant 
in the attachment may sue the plaintiff therein for the dam-
age so occasioned. The malicious suing out and· levy of the 
attachment is sufficient basis for the action.'' 
The case at bar does not come within the rule announced 
in the Moore Lime Co. case, cited above, because the facts 
are altogether ·different. This Court has never· extended the 
principles as stated by Sudge Burks to a case like the one at 
bar so far as we have been able to find, nor have the courts 
~·eneraHy done so. In the few jurisdictions where civil ma-
licious prosecutions l1ave been allowed great damage had re-
sulted to the plaintiff because of the malicious acts of the 
defendant in repeatedly bringing groundless civil actions. 
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In the case at bar no damage resulted to the plaintiff, the suit 
having been dismissed before the return day-plaintiff had 
failed to live up to her agreement in meeting payments on 
' the note-the amount sued for was owed by the plaintiff to 
defendant and there was no evidence of any malice. 
( 2-3.) For the sake of brevity and convenience we will 
consider the question of malice and· probable cause together. 
They are referred to above separately as question two and 
three. Practically all the cases in Virginia involving malice 
and probable cause arose in criminal malicious prosecutions . 
.All the cases hold that the plaintiff must prove malice and 
want of probable cause in order for him to maintain his 
suit. 
In the recent cases of Freezer v. Miller, 176 S. E. 159, this 
court, speaking through Justice Epes, defined ''probable 
cause'' in a malicious prosecution suit at page 167. as fol-
lows: 
"The probable cause 'vhich is an absolute bar to an action 
for malicious prosooution is knowledge by or information 
communicated to the prosecutor of such a state of facts and 
circumstances as would excite the belief in the mind of an 
ordinarily prudent man that the plaintiff is guilty of the crime 
'vith which he is charged, and has produced such belief in the 
mind of the prosecutor at the time he institutes the prose-
cution • * * . '' 
Mr. McMurtrie, President and Manager of the Personal 
Small Loan Corporation, testified at the first trial (1L R., p. 
15) that he thought he had the right to collect the note either 
from the maker of the note or the co-makers and that he had 
about b\renty-two hundred accounts, and when the makers of 
a note were in default he always sued all on the note and 
that this note was handled in the customary way. We sub-
mit that this was on honest belief on the part of ~fr. Mc~fur­
trie, and in view of all the circumstances it was a reasonable 
belief and one that any ordinarily prudent man might have 
had in his position. He testified to the same effoot at the 
second trial ( M. R., p. 85). 
In the same case of F'reezer v. Miller, supra, Justice Ep~s 
discussed at some length and with painstaking care and great 
ability the question of malice and at page 168 he says: 
''The malice ·which is an essential element of an action for 
a tnalicious criminal prosecution is actual malice, or malice 
in fact, as distinguished from imputed malice, that is, malice 
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imputed by law. It must exist in fact, and its existence must 
be proven as any other fact * 'l• * . " 
"Evidence tending to show lack of probable cause, or that 
the prosecutor failed to act as a reasonably prudent man~ 
in instituting the prosecution, is always admissible for the 
purpose of proving malice; and often when it is sufficient to 
prove lack of probable cause or failure to act as a reason-
ably prudent man, it is. sufficient to warrant an inference 
(i. e., prove) that the prosecutor was actuated by malice. 
But this is not necessarily true. There may be want of prob-
able cause and a failure to act as a reasonably prudent n1an 
would have acted, and yet a lack of any malice whatever. 
Womack v. Circle, 32 Gratt. ( 73 Va.) 324, 332; 8 o~tthe'rn R. 
Co. v. Mosby, 112 Va. 169, 70 S. E. 517; 18 R. C. L., pp. 29-
31, Sees. 16-17; 26 Am. St. Rep., note, pp. 149-151" 
At page 169 he says: 
" 'Malice' as used in relation to a cause of action for a 
malicious criminal prosecution is any controlling motive 
other than a bona. fide desire to further the ends of justice, 
enforce obedience to the criminal laws, suppress crime, or 
see that the guilty are punished, or the lack of a bona fide 
desire controlling in its influence, to accomplish those pur..: 
poses. Leeker v. Ybanez, 24 Ariz. 574, 211 P. 864, 865; 18 
R. C.· L. 30; 38 C. J., p. 423, Sec. 65, and cases cited in note 
93 ; 26 Am. St. Rep., note, p. 151.'' 
" 'But, if this design is present, and its influence controll-
ing, the action of the prosecutor is not malicious, though in-
fluenced to some extent by other and forbidden considera-
tions. "If the selfish element is only incidental, it cannot be 
regarded as evidence of malice, for it can hardly be expected 
that all selfish aims and desires can be eliminated from such 
prosecution." ' 26 A1n. St. Rep., note, p. 151, citing Thom.p-
son v. Beacon Valley Rubber Co., 56 Conn. 493, 16 A 554; 18 
R. C. L., p. 32; Atkinson v. Binningham, 44 R. I. 123, 116 
A. 205, 36 A. L. R. 366; Linitzky v. Gor'lnan (City Ct. N.Y.), 
146 N. Y. S. 313, 316." 
Ag·ain, at page 170, the court, through Judge Epes, (Juoted 
with approval 18 R. C. L., p. 30, Sec. 17, in part as follows : 
''Even if there was no probable cause for the prosecution, 
but it is shown there was in fact no wrongful motive, thE? 
action for malicious prosecution cannot be maintained, and 
a verdict for the plaintiff will be set aside. That only actual 
damages were assessed where the jury might have in addi-
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tion given exemplary damages affords no reason for setting 
aside the verdict. on the ground that such a finding· shows 
no malice was present. If there was no malice in fact, no 
verdict at all should have been given. Malice is essential 
to the maintenance of any such action, and not merely to the 
recovery of exemplary damages.'' 
When we apply these principles to the evide~ce in the 
case at bar it seems clear that the trial judge erred in al-
lowing the case to go to the jury in either t~e first or second 
trial, because there is no evidence whatever that the defend-
unt had any motive in the civil suit complained of other than 
a desire to collect a note which was past due. The evidence 
certainly does not show that there was any other ''controlling 
znotive". 
In rebuttal of any presumption of malice whatever we ~all 
the court's attention to Exhibit A (J\f. R., p. 41), where the 
defendant agreed to accept payment of the overdue note car-
rying interest at three and a half per cent per month without 
any interest. 
On the question of probable cause we contend that in thi~ 
case none of the material facts are in dispute and the trial 
court should have ruled that the defendant did have probable 
cause as a matter of law to institute the civil action April13, 
1934, against. the maker and co-makers of the note which ·suit 
has now been made the basis of this civil malicious prosecu-
tion. · 
.A.mr. Ry. Express Co. v. 8te1Jhens, 148 Va. 1, 138 S. E. 
496. 
fT a. Railroad v. [(lapp, 123 Va. 260, 96 S. E. 244~ 
Ball v. Rawles, 93 Cal. 222, 28 Pac. Rep. 937. 
Sartwell v. Pa1·ker, 141 Mass. 405. 
4. was there any injunction against the defendant cor: 
poration, or its agents, in favor of the plaintiff on April 1~,. 
1934, as alleged in the notice of motion for judgment? 
We submit that there was not. On September 15, 1933, 
the- United States District Court in Richmond entered a re-
straining and show cause order which says (Ex. 3, M. R., ·p~ 
32): 
''It is ordered that the Personal Small Loan Corporation 
do show cause, if any it can, before this court, in its court 
room in the .City of Richmond, Virginia~ on the 2nd day of 
October, 1933, * * • . " · 
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''The said Personal Small Loan Corporation, its attorneys 
and officers, are hereby restrained from doing any act or pur-
suing further the enforcement of the aforesaid claim in any 
court of the Com1nonwealth of Virginia pending the further 
order of this court herein.'' 
No one appeared in the case on October 2, 1933, in response 
to the show cause order and nothing was done. On November 
29, 1933, a show cause o1;der was sent to all the creditors 
to show cause if they cpuld why the Extension Agreement 
which had then been filed should not be confirmed and this 
order was returnable Decmnber 18, 1933. No one appeared 
in the case on December 18, so the Extension Agreement was 
confirmed by the court December 30, 1933, the United States 
District Court retaining· jurisdiction of the debtor. for the 
period of the extension (M. R., p. 46). It will readily be seen 
that no injunction has ever been entered against the defend-
act in the case at bar as alleged in the notice of motion here .. 
At most, the order referred to by the plaintiff was only a 
restraining order which expired on October 2, 1933. So far 
as we have· been able to find the courts have uniformly held 
that a restraining order is not an injunction and that such an 
order expires on the return day. In Vol. 32, C. J., pp. 28-29. 
in referring to show cause and restraining order, the author 
says: 
"Its duration should be limited to such a reasonable time 
as may be necessary to notify the adverse party especially 
where he is likely to be damaged by delay, or until the hearing 
of the application for a temporary injunction. A restrain-
ing order· ceases to be operative at the expiration of the time 
fixed by its terms, or if at the time fixed by it show cause there 
is no appearance by either party, and the motion· for in-
junction is not continued or kept alive in any mode. And 
this is so, although there is no order of the dissolution and 
although the restraining order provides that it shall be effec-
tive until further order * * * . " 
''Where a restraining order has spent its force because ·no 
action was taken on the day set to sho'v cause, the belief 
that it is still effective and a motion filed by defendants for 
its vacation will not revive it for or against either of them.'' 
San Diego TVater Co. v. Pa.cific Coast 8. S. -Co., 101 Cal. 
216. 35 p. 651. 
Beers v. WatertO'lvn, 42 S.D. 441, 176 N. W. 149. 
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The California court, in the case of San Diego Water C~. 
case, supra, said: 
'.'If the phrase 'and until the further order of this Court' 
could have the effect to prolong the restraining order beyond 
the pendency of the motion for an injunction, then it would 
convert the order into a preliminary injunction, which could 
not be operative until a bond was given.'' 
High on Injunctions, Vol. 1, p. 6, Sec. 3, says: 
''Interlocutory or preliminary injunctions are such as are 
granted at any time before final hearing, generally upon the 
filing of the bill and continue until the coming in of the an-
swer, or until a hearing upon the merits, or the further order 
of the court ~ • * . " 
Again, at page 7, the same author says: 
''A temporary restraining· order is distinguished from an 
interlocutory injunction in that it is ordinarily granted merely 
pending the heari'ng of a motion for a temporary injunction 
and its life ceases with the disposition of that motion and with-
out further order of the Court ~ ~ a: • '' 
No bond was ever required of Mrs. Dahn in the Bankruptcy 
Extension Proceedings, and we contend that there was no in-
junction on April13, 1934, as alleged in the notice of motion 
for judgment, and the restraining order was null and void 
and of no effect after October 2, 1933. In the order confirm-
ing the Extension Agreement (1\L R., p. 46) we find this: 
· ''And tlie court doth retain jurisdiction of the debtor dur-
ing· the period of the extension in order to protect and pre-
serve the estate and enforce the terms of the extension pro-
posal.'' 
Nothing in that order about any injunction, and we respect-
fully call the court's attention to the fact that the Extension 
Agreement could have been pleaded in defense of the civil 
warrant in the Civil Justice Court as any other matter of 
defense if the warrant had not been dismissed on the return 
day by agreement of counsel. At most, the civil suit was 
only a breach of an agreement and the evidence here shows 
that the plaintiff breached her agreement first in not keeping 
up her payments. 
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5. Did the jury assess oxcessive damages in view of all the 
evidence¥ 
In 38 Corpus Juris., at page 445, the author says: 
"Damage is a necessary element in an action for malicious 
prosecution. And it has been said that there are only three 
sorts of damage sufficient to support the action: 
'' (1) Damage to a man's fame, as if the matter in which 
he is accused is scandalous. 
"(2) Damage to his person, as ,vhere a man is put in danger 
of losing life, lin1b, or liberty. 
'' (3) Damage to his property, as where he is forced to ox-
pend money and necessary charges to acquit himself • • * . · 
''No action is maintainable if, and only if, it falls within 
anyone of these three heads .. " 
The case at bar does not come within anyone of three classi-
.:fications mentioned above in Corpus Juris. All the damage 
assessed against the defendant corporation by the jury in this 
case was punitive damage and I think clearly shows that the 
jury was moved by prejudice, passion, or an improper mo-
tive, and there is no evidence in the record here or circum-
stances in this case which could have caused the plaintiff any 
humiliation or mortification. At the first trial she testified 
that she took no notice of the civil warrant other than to caB 
her attorney over the telephone and tell him about the war-
rant then she left the matter to him (M. R., p. 13). At the 
second trial for some unknown reason she said she did worry 
some, but she did not lose any time from her work, and the 
only actual damage mentioned in the record is the· plaintiff'::; 
promise to pay her counsel $25.00 for calling the defendant's 
counsel and immediately receiving assurance that the cmm 
':vould be dismissed, and even that telephone call was con-
cerning a matter which counsel for the plaintiff was already 
handling for her and that ·l1as never been paid according to 
the evidence. 
Again, referring to Corpus ,Juris., su.pra., at 447, it says: 
"Expenses incurred or paid about the original proceeding 
by plaintiff and, excevt in a few jurisdictions where the con-
trary doctrine prevails, attorney's fees, sometime by express 
statutory provision, which have been incurred by him, are 
items of damage which may be awarded plaintiff. However~ 
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expenses and attorney's fees are recoverable only where 
shown to be reasonable and necssary, and only to the extent 
of their proved value.'' 
The same author, in speaking of exemplary or punitive 
damages, at page 448, Vol. 38, states: 
"Except in jurisdictions where exemplary damages are 
not recoverable in any case, in an action for malicious prose-
cution plaintiff is not limited to compensatory damages, but 
may recover exemplary or punitive damages where the re-
quisite conditions for the allowance thereof exist, as where 
actual malice in the sense of personal ill will or hatred, and 
want of probable cause are shown, or where proceedings com-
plained of were commenced under circumstances of oppres-
sion, wantonness or reckless disregard of plaintiff's rights, 
Nevertheless, exemplary damages. are recoverable only under 
the circumstances mentioned; it is not enough that the act 
complained of was wrongful or unlawful • * • . " 
In the case of }Jess v. Mara.nari,. 81 W. Va. 500, 94 S. E. 
968, the court held that an award of punitive damages should 
bear some reasonable proportion to actual damages shown, 
and otherwise, and without some special reason for making 
an excessive award, it indicates that the jury was controlled 
by passion, prejudice, or an improper motive. 
There is no evidence here to show that the defendant cor-
poration ever ratified any wrongful or unlawful act of its 
agent, A. B. McMurtri~, yet the punitive damages are against 
the corporation and we contend that in view of all the cir-
cuinstances, plaintiff, at most, would only be entitled to aetna] 
damages. We do not think that there is any evidence in the 
record that would justify the jury in assessing punitive dam-
ages against· this defendant corporation. . · 
It does seem that it would be a very bad precedent indeed 
for this Court to establish as the law of .Virginia that a plain-
tiff might recover punitive· damages for civil malicious prose-
cution against a corporation on such meager evidence as is re-
vealed by this record. 
PRAYER. 
Your petitioner, therefore, prays that a writ of error and 
supersedeas may be awarded it; that under the provision of 
Section 6365 of the Code of Virginia, this Court may render 
final judgment upon the merits in favor of your petitioner, 
or else that this case may be remanded for a new trial de nr>?Jo, 
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because of the numerous errors con1plained of, and that your 
complainant may have such other relief as the nature of this 
case may require. 
And it will ever pray, etc. 
PERSONAL S~tA.LL LOAN CORPORATION, 
By SIMEON M. ATKINSON, 
AlMEON M. ATKINSON, 
Attorney for Complainant. 
Its Attorney. 
I 
I, Simeon M. Atkinson, Attorney at Law, practicing in the 
Supreme Court of Appeals in Virginia, do certify that in my 
opinion the judgment complained of in the foregoing peti-
tion should be reviewed ·by this .court. 
SIMEON M. ATKINSON. 
Received J nne 19, 1935. 
~I. B. WATTS, Clerk. 
Writ of error granted, supersedeas awarded. Bond $1,000. -
7/9/35. 
E. W. HUDGINS. 





Pleas before the Honorable Robert N. Pollard, Judge 
of the Law and Equity Court of the City of Richmond, 
held for the said City at the Court room thereof in the City 
Hall on the 4th day of ~1arch, 1935. 
Be it remembered that heretofore, to-wit: In the Clerk's 
Office of the Law and Equity Court of the City of Richmond, 
on May 18th, 1934; came Do.ra May Dahn, by Counsel, and 
filed her Notice of Motion for Judgment against Personal 
Small Loan Corporation, which Notice of Motion for ,Judg-
ment is in the words and figures following, to-wit : 
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Virginia: 
In the Law and Equity Court. of the City of Richmond. 
Dora May Dahn, Plaintiff, 
v. 
Personal Small Loan Corporation, Defendant. 
NOTICE OF MOTION FOR JUDGMENT. 
To : Personal Small Loan Corporation : 
You are hereby notified that on Wednesday, the 6th day 
of June, 1934, at the hour of ten o'clock, A. M. of that day, 
or as soon thereafter as I may be heard, I shall move the 
Law and Equity Court of the City of Richmond, Virginia, 
at the Court room of said Court, for a Judgment against 
you for the sum of Twenty-five Hundred ($2,500.00) Dollars, 
which sum is due and owing by you to me for the damages, 
wrongs and injuries hereinafter set forth, to-wit: 
That heretofore, to-wit: On the 22nd day of Augt.1st, 1933, 
I, Dora ~fay Dahn, was indebted to the Personal Small Loan 
Corporation and others for certain obligations fully 
page 2 } set out and mentioned in my petition and schedule 
filed in the District Court of the United States for 
the Eastern District of Virginia, at Richmond, Virginia, pray-
ing for an extension of time in which .to pay said obligations; 
that after the filing of said petition and before the prayer 
of said petition was granted, the said Personal Small Loan 
Corporation sued out in the Civil ,Justice Court of the City 
of Richmond, Virginia, a civil warrant for the purpose of 
ol)taining judgment against me for the amount of my obli-
gation due it; that pursua.nt to notice to said Personal Small 
Loan Corporation and its Counsel, I applied to the said Dis-
trict Court of the United States for an injunction to enjoin 
and restrain said Personal Small Loan Corporation from fur-
ther proceeding with said warrant, and that on the 15th day 
of Sent., 1933, an order was entered by the District Court of 
the United States for the Eastern District of Virginia, at 
Richmond, Virginia, enjoining and restraining the said Per-
sonal Small Loan Corporation from proceeding- with any suit 
then pending against me, the said Dora May Dahn, or from 
instituting- any suit or other procedure in a.ny State Court 
for the collection of said obligation due to the said Personal 
Small Loan Corporation, until the further order of the said 
District Court, yet notwithstanding the restraining order 
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aforesaid, yol! the said Personal Small Loan. Corporation, by 
your agents and attorneys, did unlawfully, maliciously anrl 
abusively, and in violation .of the order aforesaid, did sue 
out a certain civil warrant on the 13th day of April, 1934, in 
the Civil Justice Court of the City of Richmond, Virginia, 
for the purpose of obtaining a judgment aganst me and to 
enforce collection of said obligation, and as a direct result 
thereof, I was compelled to employ Counsel to defend said 
warrant or suit, and was caused to expend the sum of $25.00 
in so doing and I have otherwise be~n greatly dam--
page 3 ~ aged by means of the malicious .. unlawful and 
abusive use of the summons in said Civil Warrant,. 
all to my damage in the sum of Twenty-five Hundred ($2,-
500.00) Dollars. 
WHEREFORE, I 'vill move the said Law and Equity Court 
of the City of Richmond, Virginia, for a judgment against 
you in the sum of Twenty-five 1-Iundred ($2,500.00) Dollars, 
on the said 6th day of June, 1934. 
DORA MAY DAHN, 
B. H. TURNBULL, 
Counsel for Plaintiff. 
By Counsel.. 
page 4 -~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 6th day of 
June, 1934. 
This day came the plaintiff and defendant by counsel, ancl 
on the motion of the plaintiff by counsel, it is ordered that 
this case be docketed and continued. · 
And at another day, to-wit: At· a La,v and Equity Court 
of the City of Richmond, held the 2nd day of October, 1934. 
This day came again the plaintiff and defendant, by coun-
sel, and thereupon the defendant pleaded "not guilty" and 
put itself upon t)le Country and the plaintiff likewise. 
4nd thereupon came a jury, to-wit: A. M. Barrett, J. G. 
Alhson, Bernard Gallagher, Thos. ~I. Alexander, W. E. Sul-
livan, E. Ray Burnett and Kenneth D. Angus, who were sworn 
well and truly to try the issue joined in this case and hav-
ing heard the evidence and arguments of counsel were sent 
out of Court to consult of a verdict and after some time re-
turned into Court with a verdict in .the words and figures fol-
Iow:ing, to-wit: . 
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''We, the jury on the issue joined find for the plaintiff and 
assess the damages at $1,000.00 dollars.'' 
Thereupon the defendant, by counsel, moved the Court to 
set aside the said verdict as contrary to the law and the evi-
dence and because of misdirections to the jury by the Court, 
and further moved the Court to set aside the said verdict and 
grant the defendant a new trial because the damages assessed 
by the jury are excessive, which motion the .Court continue4 
for argument to be heard thereon. 
page 5 }- And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the loth day 
of October, 1934. . 
This day came the defendant, the Personal Small Loan 
Corporation, by counsel, and moved the Court in arrest of 
judgment in the above matter on the following grounds: 
FIRST: That plaintiff's notice of motion did not state. 
any cause of action in law and the verdict of the jury based 
on the plaintiff's complaint cannot be sustained by the Court.' 
SECOND: That it is impossible to tell from the complaint 
whether recovery is sought on the ground of malicious prose-
cution or for malicious abuse of legal process.·. 
THIRD: The plaintiff in her evidence is limited to the· 
proof of the facts alleged in her notice of motion for judg.;. 
ment. 
FOURTH: There are 'no facts alleged in the notice of mo-
tion which constitutes malice either in fact or in law. 
FIFTH: That a notice of motion which only alleges the 
bringing of a civil action by the defendant after being en-
joined not to bring it and ·where no property damage is al-
leged or proven and no indignity is suffered by the plaintiff 
does not state a cause of action. 
SIXTH: That this motion in arrest of judgment should 
be granted for the errors apparent on the face of the record. 
SEVENTH: That since there were other endorsers and 
co-makers liable on the note sued on there was probable cause 
notwithstanding the injunction. · 
And said inotion· is continued for argument of counsel 
thereon. 
page 6 ~ And at a·nother day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 16th day 
of ,January, 1935. 
The Court having fully heard and considered the motion· 
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of the defendant to set aside the verdict of the jury rendered 
in this case and to grant it a new trial doth sustain said mo-
tion to set aside said verdict and doth order that said ver-
dict be and the same is set aside on the ground that said 
verdict is excessive; upon condition, ho,vever, that the defend-
ant pay the costs of the former trial; to which action of the 
Court in setting aside said verdict, the plaintiff, by counsel, 
excepted. Thereupon, the plaintiff, by counsel, moved the 
Court to empanel a jury to try the sole issue as to the damages 
to which the plaintiff is entitled, which motion the Court 
doth grant, and the defendant by counsel ex~epted. 
pag·e 7 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 17th day 
of January, 1935. 
This day came again the plaintiff and defendant, by coun-
sel, and thereupon the defendant, by counsel, moved the Court 
to set aside the order enter~d in this case on yesterday and 
it appearing to the Court proper so to do, the said order is 
hereby set aside and thereupon the defendant by counsel 
moved the Court to set aside the verdict of the jury hereto-
fore rendered in this case on the ground that the said ver-
dict awards excessive damages to the plaintiff and upon the 
further g·round that the Court erred in ·giving instruction 
number 2, and the said motion of the defendant l1aving been 
argued and the Court being of the opinion that the verdict 
of the jury should be set aside upon the ground that the same 
is excessive as well as because the Court erred in giving in-
struction number 2, the said verdict is set aside and a new 
trial awarded the defendant, upon condition however, that 
the defendant pay the costs of the former trial; to 'vhich ac-
tions. of the Court the plaintiff, by counsel, excepted. 
page 8 ~ .And at another day, to-wit: At a Law and Equity 
.Court of the City of Richmond, held the 21st day 
of Jan nary, 1.935. 
· This day can1e again the plaintiff and defendant, by coun-
sel, and thereupon the defendant tendered to the Court a de-
murrer in writing to the notice of motion for judgment, which 
demurrer the Court ordered filed and thereupon overruled 
the said demurrer. And thereupon came a jury, to-wit: 
Oscar .J. Adams, B. 0. Andrews, Lucian L. Bass, C. H. B'ailey, 
Herman Boschen, Louis Briel and W. L. Browning-, who were 
sworn well and truly to try the issue joined in this case and 
having heard the evidence and arguments of counsel were 
sent out of Court to consult of a verdict and after some time 
r.eturned into Court with a verdict in the words following, 
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to-wit: ''We the jury on the issue joined find for the plain-
tiff and assess damages at Six hundred dollars.'' 
Thereupon the defendant, by counsel, moved the Court to 
set aside the said verdi~t as contrary to the law and the evi-
dence, because of misdirection to the jury by the Court and 
upon the further ground that the damages assessed by the 
jury in their verdict are excessive ; which motion the Court 
overruled; and to which action of the Court the defendant 
by counsel, excepted. 
Therefore it is considered by the Court that the plaintiff 
recover against the defendant the sum of Six hundred dollars, 
with interest thereon to be computed after the rate of six 
per centum per annum from the 21st day of Jan nary, 1935, 
until paid, and her costs by her about her suit in this behalf 
expended 
~Iemorandum: Upon the trial of this ·case the defendant, 
l1y counsel, excepted to sundry rulings arid opinions of the 
Court given against it, and on its motion it is ordered that · 
the judgment this day rendered herein be suspended 
page 9 }- for a period of sixty days from this date in _order 
to enable the said defendant to apply for a writ of 
error and supersedeas upon condition that the said defend-
ant or someone for it enter into bond before the Clerk of 
this Court in the penalty of Seven hundred dollars, witli 
surety to be approved by said Clerk and conditioned as the 
law directs, within fifteen days from this date. 
Upon the further motion of the defendant, by counsel, leave 
is hereby given said defendant to file bills or certificates of 
evidence herein at any time within sixty days from this date 
as prescribed by law. 
page 10 }- Vi~·ginia: 
In the Law and Equity Court of the City of Richmond. 
Dora 1\{ae Dahn, Pla!nti:ff, 
v. 
Personal Small Loan Corporation, Defendant. 
DE~IURRER. 
The said defendant says that. the notice of motion in this 
action is not sufficient in law. 
PERSONAL SMALL LOAN CORP., 
By Counsel. 
Sl1\fEON M. ATKINSON, p. q. 
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page 11 ~ And now at this day, to-wit: At a Law and 
Equity Court of the City of Richmond, held the 4th 
day of ¥arch, 1935. 
This day came again the plaintiff and defendant, by coun-
sel, and thereupon the plai:ntiff tendered to the Court two 
bills of exceptions, which were received by the Court, signed 
and ordered to be made a part of the record, which is accord·-
i~gly done. 
The defendant then tendered to the Court three bills of ex-
ceptions and a ''Certificate certifying all of the instructions" 
and a ''Certificate certifying all of the evidence'', which 
said three bills of exceptions and the certificates were re-
ceived by the Court, signed and ordered to be made a part of 
the record, which is accordingly done. 
page 12 ~ Virginia : 
In the Law and Equity Court of the City of Richmond. 
Dora May Dahn 
'lJ •. 
Personal Small Loan Corporation. 
PLAINTIFF'S BIT.JL OF EXCEPTION NO. 1. 
The following evidence on behalf of the plaintiff and oF 
the defendant, respectively, as hereinafter noted, earmarked 
''evidence on first trial, R. N. P ., is all of the evidence that 
was introduced in the first trial of this cause. 
DORA MAY DARN 
testified in her own behalf as follows : 
That she resided at 1524 Oakwood Avenue, Richmond, Vir·· 
ginia; that she had been a resident of the City of Richmond 
for over twenty years; that in 1933, she was unable to meet 
l1er obligations and went to see her various creditors regard-
ing making small monthly payments, among whom was the 
Personal Small Loan Corporation; that the Personal Small 
Loan Corporation refused to accept a smaller payment and 
insisted upon the payments provided for in the note; that 
she employed ~{r. Louis S. Herrink, an attorney, to take some 
action to protect her property against levy by her creditors, 
that as a ·result, she did on the 22nd day of August, 1933, file 
her petition in the District Court of the United States for 
the Eastern District of Virf,>inia, at Richmond, Virginia, ask-
ing for an extension of time "rithin which to pay her obliga-
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tions; that on the 5th day of September, 1933, the 
page 13} Personal Small Loan Corporation.sued out a Chtil 
Warrant against her and others before the Civil 
Justice Court of the City of Richmond, Part II, to recover 
the sum of $210.00; that upon the service of said warrant, 
she immediately got in touch with her attorney and he ap.:. 
plied to the said District ·Court for an order enjoining and re-
straining the prosecution of said Civil Warrant; that as d 
result of said motion, the District Court on the 15th day of 
September, 1933, entered an order enjoining and restraining 
the defendant from prosecuting said suit and any other pro-
ceeding for the. purpose of collecting the said debt; that on 
the 30th day of December, 1933, the said District Court, after 
proper notice to all creditors, entered an order confirming the 
extension of time for the payment of said obligations and 
directed that she make certain payments monthly, to be dis-
tributed quarterly among her creditors; that she had com-
plied with said order in making said payments and that the 
Personal Small Loan Corporation had received a dividend 
from said District Court in the form of a check, dated Feb-: 
ruary 2, 1934; that on the 13th day of April, ~934, the said 
Personal Small Loan Corporation again sued out a certain 
warrant against her, returnable before the Civil J ustic~ 
Court, Part II, of the City of Richmond, on the 25th day . of 
April, 1934; that upon service of said warrant upon her by 
the High Constable of the .City of Richmond, she immedi-
ately notified her counsel, 1\fr. Louis S. Herrink, and for his 
services agreed to pay the sum of $25.00 for the purpose of 
having said proceedings dismissed, but that she had not paid 
same and had not given a note for said amount; that she gave 
no further time to the matter, did not lose any time froni 
her work on account of the warrant having issued and after 
informing her attorney of the fact that she had· been served 
'vith the warrant she left the entire matter with 
page 14 ~ her attorney; that she had been unable to take care 
of her oblig·ations and that her husband had not 
been able to contribute anything towards payments ther~of 
on account of being out of work; that she was still indebted 
to the Personal SJllall Loan Corporation in the sum of$190.00 i 
that she was employed as a stenograpl1er for the Export Leaf 
Tobacco Company of Richmond, Virginia, and had been for 
seventeen years; that she instituted proceedings in the Dis: 
trict Court for the purpose of oqtaining time in which t.o 
meet said obligations as she did not wish to take advantag-~ 
of the Bankrupt Law; that she desired to pay all of her credi-
tors in full; that the relationship between her and 1\fr. Me.: 
~.furtrie, President of the defendant corporation, was friendly. 
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A. B. ~IcMURTRIE, 
a witness for the defendant, testified as follows: 
That he is President of the Personal Small Loan Corpora-
tion, the defendant; that· on the 2nd day of December, 1932, 
h-is corporation made a loan of $300.00 to the plaintiff evi-
denced by a note which several other persons signed as co-
makers with the plaintiff; that up to September, 1933, the 
sum of $90.00 had been paid on the principal of said note; 
that the usual methods employed by his corporation to col-
lect loans had been followed to colle~t payments from the 
plaintiff but without success; that about September, 1933, 
Atir. L. S. Herrink, attorney for the plaintiff, saw him in 
reference to the indebtedness of the plaintiff and informed 
him, so the 'vitness understood, that the plaintiff was to make 
an assignment, or take some such similar action, for the benefit 
of her creditors; that 1vfr. Herrink had on other occasions 
represented as attorney persons indebted to the 
page 15 ~ defendant and the witness understood that this 
matter was to be handled in the usual way; that 
he had no recollection of having received any notices of any 
proceedings instituted by the plaintiff in the District Court 
of the United States for the Eastern District of Virginia; 
that it was his understanding that his corporation would re-
ceive monthly payn1ents on the account of the plaintiff and 
when such payments were not forthcoming he thought he had 
the right to collect the debt by suit against the plaintiff and 
the co-makers on the note; that the witness and the plaintiff 
were on friendly terms and his only purpose in suing the 
plai·ntiff and the co-makers on the note was to collect money 
which had been loaned by the corporation; that the defend-
ant had about twenty-two hundred loans outstanding and 
that this particular loan was handled in the customary way 
and suit brought against all parties obligated to the defend-
ant for its payment. 
On cross examination the witness admitted receiving thu 
original of a letter from Mr.· Herrink to him under date of 
September 1st, 1933, and thereupon a carbon copy of said let-
ter was introduced in the evidence and marked '' D'efendant 's 
I~xhibit No. 1 ". The defendant offered in evidence a notice 
of the ·first meeting· of the creditors of the plaintiff, dated 
Septen1ber 23rd, 1933, sig-ned by Thos. B. Snead, Referee in 
Bankruptcy for the District Court of the United States for 
the Eastern District" of Virginia. The witness having ad-
mitted that he received a copy of said 'notice, the same to-
gether with a financial statement attached, was introduced in 
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the evidence and marked "Defendant's Exhibit No. 2". The 
defendant offered in evidence a copy of a show cause order 
entered by said District Court dated November 29th, 1933, 
and the witness having adinitted the receipt of a copy of said 
notice, the same was introduced in the evidence 
page 16 r and marked "Defendant's Exhibit No.3". The de-
fendant offered in evidence a check dated Feb-
ruary 2nd, 1934, drawn by Louis S. Herrink, payable to the 
defendant, for the sum of $10.50 and the witness admitted 
receiving and cashing said check and stated that it had been 
applied to the account of the defendant. Said check was in-
troduced in evidence and marked "Defendant's Exhibit No. 
4". The defendant introduced in evidence two warrants, 
dated September 5th, 1933, and April 13th, 1934, and both 
returnable before Civil Justice Court No. 2, and the same 
were marked respectively "Defendant's Exhibit No. 5" and 
"Defendant's Exhibit No. 6". The defendant introduced in 
evidence two orders of the District Court of the United States 
for the Eastern District of Virginia, entered on September 
15, 1933, and December 30th, 1933, and the same were marked 
respectively ''Defendant's Exhibit No. 7'' and ''Defendant's 
Exhibit No. 8". 
The witness fu1·ther testified that he personally authorized 
the warrant of April 13th, 1934, to be issued; that when he 
did so he had never had a case in which a creditor of his 
corporation had filed an extension proposal under the Bank-
rupt Act; that when he was advised by the attorney for the 
company to l1ave said warrant dismissed, he agreed to do 
so and this was done, but he protested against the dismissal 
of it against the co-makers as he thought he was entitled to 
collect the money from someone. 
LOUIS· S. HERRINK, 
called as a witness by the defendant, testified as follows: 
That he is an attorney at law practicing in the City of 
Richmond; that after the plaintiff was served with the war-
rant of April 13th, 1934, she consulted him in refer-
pag·e 17 ~ ence to that suit; that he called Mr. S. M. Atkin-
son, attorney for the plaintiff, and informed him 
that the United States District Court had enjoined the de-
fendant from suing on its debt; that said ·Court had entered 
an order confirming the plaintiff's extension proposal; that 
the defendant had received a payment under the proceeding 
then pending in tha.t Court; that at that time or before the 
return day of the warrant, Mr. Atkinson agreed to dismiss 
the suit on the return day of the warrant, which was done; 
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that the witness relied on the . statement of Mr. Atkinson 
and 4i<J not attend court on the return day of the warrant. 
Teste : This 4th day of March; 1935, after notice to de-
fendant required by law. 
ROBT. N. POLLARD, Judge. 
page 18 ~ Vjrginia : 
In the Law and Equity Court of the City of Richmond. 
Dora May Dahn 
v. 
Personal Small Loan Corporation. 
PLAINTIFF'S BILL OF EXCEPTION NO. 2. 
Be it remembered that at the first trial of this cause, the 
Court gave to the jury instruction No. 2, which was in the 
following language, to-wit: ''The Court instructs the jury 
that in order to show legal malice it is not necessary that 
the plaintiff prove that the defendant or its officers were 
moved by actual ill will towards the plaintiff. It is sufficient 
if the defendant or its officers acted with a wanton and reck-
less disregard of the plaintiff's rights.'' 
And afterwards, to-wit: On the 17th day of January,.· 
1935, the Court granted a new trial on the ground that the 
verdict of the jury was excessive, and on the further ground 
that the Court had misdirected the jury in granting instruc-
tion No. 2, to which action of the Court plaintiff duly ex-
cepted. 
Teste : This 4th day of J\farch, 1935, after notic.e to de-
fendant as required by law. 
ROBT. N. POLLARD, Judge. 
page 19 ~ Virginia : 
In the La'v and Equity Court of the City of Richmond. 
Dora May Dahn, Plaintiff, 
'V. 
Personal Small Loan Corporation, Defendant. 
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BILL OF EXCEPTION NO. 1. 
BE I~ REME~1BERED, that upon the second trial of this 
case the following instruction was requested by the defend:.. 
ant: · 
"The Court instructs the jury that all the material evi-
dence in this case is in writing and is undisputed, and as a 
matter of law the defendant did have probable cause for in-
stituting the suit against the plaintiff on April 13, 1934, and 
their verdict should be for the defendant.'' 
But the court refused to give said i·nstruction, to which ac~ 
tion of the court the defendant excepted, and assigned the 
following reason: 
That said instruction correctly set forth the law applicable 
to the case, in view of the relationship existing between the 
pla:intiff and defendant, as shown by the evidence. 
WHEREFORE the defendant prays that this its bill of 
exception No. 1 may be signed, sealed and enrolled as a part 
of the record, which is accordingly done this 4th day of Marcil, 
1935, after notice to the plaintiff as required by law. 
ROBT. N. POLLARD, (Seal) 
Judge of the Law and Equity Court of the 
City of Richmond, Virginia. 
page 20 t Virginia: 
In the Law and Equity Court of the City of Richmond. 
Dora ~fay Dahn, Plaintiff, 
. v. 
Personal Small Loan Corporation, Defendant. 
BILL OF EXCEPTION NO. 2. 
. ·: 
BE IT REME1\tiBERED, that upon the trial of this case, 
and after all of the evidence had been introduced, the fol-
lowing instruction was requested by the plaintiff, and given 
hy the Court : · . 
''The Court instructs the jury that in order to establish 
the existence' of actual malice on the part of the defendant's 
officers, it is not necessary for the plaintiff to prove that the 
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said officers had actual spite, ill will or a grudge against the 
plaintiff. It is sufficient if the plaintiff has established by 
a preponderance of the evidence that the controlling motive 
of said officers in suing out said warrant of April 13th, 1934, 
was a desire to vex and oppress the plaintiff.'' 
.To which action of the court in granting said instruction 
the defe'ndant excepted, and assigned the following reason: 
There was no evidence in the case that the defendant had 
any motive for issuing the warrant of A pril13th, 1934, against 
the plaintiff other than an honest effort to try to collect the 
balance due sued for on the unpaid note. 
WHEREFORE the defendant prays that this its bill of 
exceptions No. 2 may be signed, sealed and en-
page 21 ~ rolled as a part of the record, which is accordingly 
done this 4th day of March, 1935, after notice to 
the plaintiff as required by law. 
ROBT. N. POLLARD, (Seal) 
Judge of the Law and Equity Court of the 
City of Richmond, Virginia. 
page 22 ~ Virginia : 
In the Law and Equity Court of the City of Richmond. 
Dora ~fay Dahn, Plaintiff, 
'(}. 
Personal Small Loan Corporation, Defendant. 
BILL OF EXCEPTION NO. 3. 
BE IT RE~fEMBERED, That on the trial ·of this case 
and after the. jury had rendered its verdict in favor of the 
plaintiff, the defendant, by its attorney, renewed its motion 
to strike the ·evidence of the plaintiff on the following 
grounds: 
:. FIRST: That the plaintiff has not shown any facts that 
would constitute malice in law. 
SECOND: That there are no facts proven by the evidence 
of the plaintiff that show a lack of probable cause. · 
. ·THIRD: That there "Tas no injunction on April 13, 1934. 
against the defendant at the time the 'varrant complained of 
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was issued as shown by the written evidence introduced by 
the plaintiff. 
The Court overruled said motion of the def.endant to which 
action of the -Court the defendant except€d, by counsel. 
WHEREFORE, the defendant prays tha~ this its bill of 
exception No. 3 may be signed, sealed and enrolled as a part 
of the record, which is accordingly done this 4th day of . 
March, 1935, after notice to the plaintiff as required by law. 
. 
ROBT. N. POLLARD, (Seal) 
Judge of the La'v and Equity Oourt of the 
City of Richmond, Virginia . 
page 23 } Virginia: 
In the Law and Equity Court of the ·City of Richmond. 
Dora ~fay Dahn, Plaintiff, 
v. 
Personal Small Loan Corporation, Defendant. 
CERTIFICATE CERTIFYING ALL THE EVIDENCE. 
The following evidence on behalf of the plaintiff and de-
f~ndant, respectively, is all the evidence that was introduced 
on the trial of this case, which was as follows: 
page 24 } Virginia : 
In the Law and Equity Court of the City of Richmond. 
Dora. May Dahn 
'V. 
Personal Small Loan Corporation. 
Stenographic report of testimony and other incidents of 
the trial of the cause of Dora May Da.hn, as plaintiff, against 
Personal Small Loan Corporation, as defendant, in the Law 
and Equity Court of the City of Richmond before Honorable 
Robert N. Pollard and a jury, which trial began on the 21st 
day of January, 1935, and ended on the same date. 
The plaintiff was represented by Louis S. Herrink, Esq., 
and the defendant by Simeon M. Atkinson, Esq. 
All of the testimony of the case. 
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page 25 r MRS. DORA MAY DARN, 
the plaintiff, introduced in her own Qehalf, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Herrink: 
Q. Mrs. Dahn; will you state to the Court your name, your 
full name? 
A. Dora May Dahn. 
Q. Where do you live, Mrs. Dahn f 
A. 1524 Oakwood Avenue. 
-, Q. Where are you employed at the present time f 
A. With the Export Leaf Tobacco Company, where I have 
been eighteen years. 
Q. Is your husband living? 
A. Yes, he is living. 
Q. Has he been regularly employed for the last few years! 
A. No, sir, he has not. 
Q. Do you have any dependents, Mrs. Dahn? 
A. I haven't now, but I did have. I had his mother when she 
was alive. 
Q. And she was largely dependent on you Y 
A. She was largely dependent as well as he was. 
Q. Yon own or are attempting to purchase the home yon 
live in, are yon not Y 
A. Yes, sir. . 
Q. Now, what were your financial circumstances in 1933, 
the latter part of 1933 Y -
p·age 26 r A. Well, they were so bad that se.veral peo-
ple had advised me to take bankruptcy; numbers 
of them had; but I wasn't willing to do it; didn't want to get 
out of paying an honest debt. So on the 22nd of August 
I went to Mr. Herrink 's office and asked him if he could se-
cure a petition for extension in bankruptcy for me. And 
before that time I had called the list of my creditors and 
asked them for further time in which to pay my debt and 
they all refused. Mr. McMurtrie was one of them. I went to 
see him, and he almost barked at me. _He didn't even talk 
courteously to me. And so I had Mr. Herrink-called him 
up and explained to him what I had done and asked him to 
_ hold up any proceedings at all until the court had decided 
to give me an extension in bankruptcy, and had him explain 
fully what I was trying to do or what he was trying to do. 
Q . .And so you filed a petition in the United States court? 
A. I did. 
Q. August .22, 1933Y 
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A. I did. 
Q. Now, after this petition had been filed did Mr. McMur-
trie-did a representative of the Personal Small Loan Cor-
poration come to _your house and attempt to collect? 
A. They· did. They certainly did. 
Q. I hand you this card- · 
page 27 } Mr. Atkinson: Your Honor, I am going to ob-
ject to the admission of this card unless she can 
identify that person as a person that was employed by the 
Personal Small Loan Corporation at the time. 
Mr. Herrink: I will ask her those questions. 
Mr. Atkinson: All right. 
By Mr. Herrink: 
Q. Was tha.t card left? 
A. Yes, it was, and was left by one of the employees of the 
Personal Small Loan Corporation. 
Q. How do you know he was a.n employee of the Personal 
Small Loan Corporation? 
A. Because I had seen him in his office, and I don't ever 
forget a face. 
Note: Card introduced in evidence marked ''Exhibit·No. 
1 '' and read to the jury as follows : 
Hours: 9 A. M. to 5 :30 P. M. Sat. 9 A. M. to 1 P. M Dial 
2-2693. We-Serve-Service. Please call at office (in pen-
cil). PERSONAL SMALL LOAN CORPORATION.· Indus-
trial Loans. 300 North Seventh Street. (Over United Cigar 
Store, 7th and Broad Streets) Richmond, Va. · · 
Q. Do you recall when that card was left at your home f 
A. I recall that i.t was left before the petition was filed. 
Q. Before the petition? 
page 28 ~ A~ :eefore the petition, yes, sir. 
Mr. Atkinson: Your Honor, I move that that be excluded, 
because until the suit 'vas instituted-before this injunction, 
alleged injunction, any suit that was instituted is not evidence 
because it tends to prejudice the jury on the question of· 
Jnalice. · 
The Court: It seems to me that the .evidence is immateral 
and irrelevant. They had a perfect right to solicit the pay-
ment of their account, but it had to be done beforehand. Do 
you insist on its going in f I will allow it to stay in, but 
will tell the jury that the Personal Small Loan Corporation 
30 Supreme Court of Appeals of Virginia. 
before this petition was filed in bankruptcy for an €xtension 
had a perfect right to solicit any of its customers who were 
in arrears in the payment of any amount due. 
Mr. Herrink: I want to state to your I-Ionor the purpose 
of that was to sho'v the circumstances leading up to the final 
issue of the 'varrant on which this suit was based. 
By Mr. Herrink: 
Q. Now, after this petition in the United States court had 
been filed were you-What did you do with that 
page 29 ~ card, Mrs. Dahn? 
· A. I brought it down to you. 
Q. Now, after the petition had been filed in the United 
States court were you serve'd with a warrant issued by the 
Personal Small Loan Corporation? 
A. I certainly was, on the 5th of September. 
Mr. Atkinson: If your Honor please, I am going to ob-
ject to the admission of this on the ground that this was 
before the alleged injunction was issued, and at the time this 
warrant was issued, so far as the law goes, the Personal 
Small Loan Corporation had a perfect right to institute a 
suit regardless- . 
The Court: Objection overruled. I suppose you are lead-
ing up to show that after that suit was instituted an injunc-
tion was granted. 
Mr. Herrink: That is correct, sir. 
The Court : Overruled. 
Mr. Atkinson: We note an exception .. 
By Mr. Herrink: 
Q. Was that warrant served on you f 
A. Yes, sir, it was. And also on the rest of them. 
Note: Warrant introduced in evidence and marked ''Ex-
hibit No. 2 ". Read to the jury as follows: 
page 30 ~ EXIDBIT 2. 
City of Richmond-To-wit: 
To High Constable of said City : 
In the name of the Commonwealth of Virginia I command 
you to summon Preston V. Dahn, Dora Dahn, Rosa Wallace 
and G. C. Wiles if he be found in said City, to appear before 
the Civil Justice of the Civil Justice Court No. 2, Room 414, 
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City Hall, on the 13th day of Sept. in the year 1933, at 9 :30 
o'clock A. M. to answer the complaint of Personal Small 
Loan Corp. upon a claim of Two hundred & ten Dollars and 
00 cents, with interest thereon at the rate of 3~ per centum 
per month from the 29th day of July, 1933, alleged to be due 
said plaintiff from the said defendant by NOTE ......... . 
and do you then and there make return of this warrant and 
how you executed the same. 
Given under my hand this 5th day of Sept. in the year 
1933. 
page 31 r 
(Sgd.) J. M. HARDING, J. P. 
Mr. Atkinson: I wish to save the point. 
The Court: All right, sir. 
l~y M:r. Herrink: 
Q. When that warrant was served upon you, Mrs. Dahn, 
'vhat did you do 7 
A. Well, I immediately brought it down to yo11 
lVIr. Herrink: Now at this point, your Honor, I want to 
introduce the injunction order issued by the United States 
Court. 
The Court: Any objection? 
Note: At this point the injunction order. was introduced 
in evidence, marked ''Exhibit No.3'', and read to the jury as 
follows: 
EXHIBIT NO. 3. 
In the District Court of the United States for the Eastern 
District of ~Virginia. 
In Proceedings for an Extension #10137. 
In the lVIatter of 
Dora May Dahn, Debtor. 
ORDER. 
Upon reading and considering the joint petition of Dora 
Yay·Dahn, Debtor, Preston V. Dahn, Rose Wallace and G. C. 
Wiles, praying for a restraining order against the Personal 
Small Loan Corporation, a creditor of the said debtor, duly 
32 Supreme Court of Appeals of Virginia. 
listed in that debtor's schedules, and from which 
page 32 ~ petition it appears that the Personal Small Loan 
- Corporation has instituted a suit in the Civil Jus-
tice Court of the City of Richmond, Virginia, against the 
above named debtor and against the ·other petitioners named, 
for the sum of $210.00, and it further appearing from said 
petition that the debtor is primarily liable and that Preston 
V. Dahn, Rose Wallace, and G. C. Wiles are secondarily 
liable for the said debt-
IT IS ORDERED that the Personal Small Loa:n Corpora-
tion do show cause, if any it can, before this Court, in its 
court room in the city of Richmond, Virginia, on the 2nd day 
of October, 1933, why it, the said Personal Small Loan Cor-
poration, should not be restrained and enjoined from proceed-
ing against Preston V. Dahn, Dora May Dahn, Rose Wallace 
and G. C. Wiles, until these extension proceedings have ter-
minated. The said Personal Small Loan Corporation, its 
attorneys and officers, are hereby restrained from doing any 
act or pursuing further the enforcement of the aforesaid 
claim in any court of the Commonwealth of Virginia pend-
ing the further order of this Court herein. 
Sept. 15, 1933. 
A true copy: Teste-
page 33 ~ 
Form No. 680 
LUTHER B. WAY, 
United States District Judge. · 




In the District Court of the United States for the East. Dist. 
of Virginia 
In the Matter of 
Dora May Dahn, Debtor 
ORDER 
· Filed Sep. 15, 1933. 
C. K. MORAN, 
Deputy Clerk. 
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By Mr. H-errink: · 
· · Q. Now, was any further order ever entered dissolving this 
injunction 1 
A. No, sir. 
Mr. Atkinson: Your Honor, I am going to object to that 
temporary injunction on the ground that that is a show cause 
order and that it expired subsequent-at the next time an 
order was entered in this matter, which was No-
page 34 } vember 29th. Another show cause was issued going 
to all the creditors and subsequent to that an 
order was entered confirming the acceptance agreement, and 
that ended the matter. So this injunction here was not in 
effect at the time the suit was brought and therefore is not 
admissible in this-
The Court: Objection overruled, and you except Y 
Mr. Atkinson: Yes, ~ir. 
By Mr. Herrink: 
Q. Now, you received one of these notices t 
A. Yes, sir. 
Note : At this point notice of meeting of creditors and 
summary of liabilities and assets were introduced in evidence 
and marked, respectively, "Exhibit No.4'' and "Exhibit No. 
4A ", and read to the jury as follows: 
EXHIBIT NO. 4. 
In the District Court of the United States for the Eastern 
District of Virginia. 
In Proceedings for an Extension No. 10-137. 
In the Matter of 
Dora 1\{ay Dahn, Debtor. 
To the creditors of Dora May Dal1n of Richmond, in the 
County of Henrico, a;nd District aforesaid,-
r 1 
I I 
page 35 ~ Notice is hereby given that on August 22, 1933, 
the petition of the said Dora May Dahn praying 
that she be affor.ded an opportunity to effect an extension 
to pay her debts under section 7 4 of the Bankruptcy Act, 
was approved by this court as properly filed under said sec~ 
tion; and that the first meeting of her creditors will be held 
in my office, Room 1118 Mutual Building, Richmond, Va., 
34 Supreme Court of Appeals of Virginia. 
on the 7th day of October, 1933, at 10 o'clock in the fo:re:-
noon, at which time the said creditors may attend, prove their 
claims, nominate a trustee, examine the debtor, and transact 
such other business as may properly come before said meet-
ing. 
THOS. B. SNEAD, 
Referee in Bankruptcy. 
September 23, 1933. 
EXHIBIT NO. 4A .. 
In the District Court of the United States for the Eastern 
District of ,Virginia. 
In Proceedings for Extension No. 10-137. 
In the Matter of · 
Dora May Dahn, Debtor. 
page 36 ~ SUMMARY OF LIABILITIES AND ASSETS 









The names and addresses of the secured creditors, and the 
amounts of their respective claims, as listed in the schedules, 
are as follows: . 
City of Richmond, taxes, $ 160.00 
Adkins Furniture Company, 23 West Broad Street, 
Richmond, Va. 20.00 
Hammett, Blake & l{irtley, 326 E. Broad, St., Rich-
. mond, Va. 98.00 
Pollard & Bagby, Inc., 1009 E. Main St., Richmond, 
Va. · 1,200.00 
The names and addresses of the unsecured creditors, and 
the amounts of their respective claims, as listed in schedules, 
are as follows: . 
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American Bank &.Trust Company, lOth and Main St._ 
Richmond, Va. 60.00 
Broad Street Market, 615 N. Lombardy St., Rich-
mond, Va. · · 25.24 
Citizens Small Loan Society of Richmond, 503 E. 
Broad St., Richmond, Va. 233.00· 
Clarence Ford, 1605 Oakwood Avenue, Richmond, 
Va. 21.00 
Jacobs & Levy, 705 E. Broad St., Rich--
page 37} mond, Va. 49.00 
Mutual Savings & Security Corp., 114 N. 
2nd St., Richmond, Va. 800.00 
Morris Plan Bank, 8th and Main St., Richmond, :Va. 288.00 
Oakwood A venue Pharmacy, 1006 Oakwood Avenue, 
Richmond, Va. 5.00 
Personal Small Loan Corp. 300 N. 7th St., Richmond, 
Va. 210.00 
Sydnor Howey & Co., 2100 Bainbridge St., Richmond, 
Va. 59.50 
Wright & Thorp, 815 E. Broad, Richmond, Va.. 56.00 
Dr. Thomas Wood, 321 W. Franklin St., Richmond, 
Va.· · 41.00 
American Bank & Trust Co. lOth & Main St. Rich-
mond, Va. Note endorsed by Wright & Thorp, 
Inc. 
THOMAS B. SNEAD, 
Referee in Bankruptcy. 
Mr. Herrink: That was dated September 23, 1933, and at-
tached thereto is a schedule of the liabilities and assets of 
the debtor giving the names of the secured creditors and 
names and addresses of the largest unsecured creditors, and 
nmong them appears Personal Small Loan Corporation, 300 
North 7th Street, Richmond, Virginia, in the 
page 38 } amount of $210. 
Signed, THOMAS B. SNEAD. 
By Mr. Herrink: 
Q. Now, Mrs. Dahn, after this petition had been filed did 
you seek to have your creditors agree to an extension of time 
within which you could pay your debts? 
A. Yes, sir, I did. 
Q. Was that the agreement you procured from numerous 
creditors? 
A. Yes, sir, that's it. That's it. 
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Mr. Herrink: Now this is addressed to the creditors of 
Dora: May Dahn, debtor. It is dated October 7, 1933. That is 
the same day as the notice to the creditors to appear at the 
referee's office. 
Note: At this point the agreement of creditors was intro-
duced in evidence, marked ''Exhibit A'', and read to the 
jury as follows: 
To the Creditors of Dora May Dahn, Debto1· : 
In the proceedings now pending in the United States Dis-
trict Court for the Eastern District of Virginia for an ex-
tension by the undersigned Dora ~lay Dahn, said proceed-
ings being #10137, I make the following extension proposal 
under the provisions of the amendment to the Bankruptcy Act 
enacted by the Congress of the United States on February 
11, 1933, entitled Section 7 4, namely: I propose to pay the 
sum of $48.00 per month out of my wages, said pay-
page 39 ~ ments to commence on October 31, 1933. The first 
payment is to be made from my October salary. 
The payment of $48.00 per month is to be made each and 
every other month thereafter until the indebtedness affected 
by this proposed extension has been liquidated. $45.00 per 
month from these payments is to be disbursed in such .man-
ner as the Court may direct pro rata. to all of my creditors, 
both secured and unsecured alike, with the exception of the 
mortgage creditors holding notes secured by deeds of trust 
on my home at # 1524 Oakwood A venue, and with the fur-
ther exception of real estate taxes on said property due the 
city of Richmond. I propose to make independent arrange-
ments to satisfy the first mortgage creditor and to pay the 
aforesaid taxes. $3.00 per month, the difference between 
the $48.00 and the $45.00 mentioned above, is to be paid to 
Harvey C. Brown, Trustee, the second mortgage creditor, 
as interest on $600.00, the principal balance of the said mort-
gage, said principal and $300.00 accrued interest having been 
extended three vears. All of the claims of creditors af-
fected by this proposal are to bear 6% interest per annum. 
Given under my hand this 7th day of October, 1933. 
page 40 ~ (Sgd.) DORA MAY DARN, 
Debtor. 
A true copy-Test~ : 
SARA F. CARLTON, 
Deputy Clerk (Seal of United States Dis-
trict Court, Eastern District of Virginia). 
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(Acceptance) 
o We, the undersigned creditors of the above named Dora 
May Dahn, hereby accept the provisions of the proposed. 
extension of the said Dora May Dahn, set forth above, pro-
viding for the payment of $48.00 per month to be distributed 
as therein provided among the creditors provided for there-
in, and we further agree all accept interest at the rate of 
6% per annum on our said claims. We further certify that 
the amount of our respective claims against the said Dora May 
Dahn, together with a memorandum as to whether said debt 
is secured or unsecured, and with a notation setting forth 
the date· from which interest is to run, are set .beside our 
respective names. '--
In witness whereof we have hereunto set our hands this 
7th day of October, 1933. 
page 41 } Exhibit A-Continued 
Signature Amount Sec. or Date of 
UnRecured Interest 
Mutual Savings & 
Security Corp. $334.97 Unsecured Aug. 10, 1933 
Jacobs & Levy 
(F. D. Taylor) 41.15 Unsecured No interest 
C. H. Ford 21.50 Unsecured No interest 
Oakwood Ave. Ph. 10.10 Unsecured No interest 
Harvey C. Brown, Trustee 900.00 Secured On $600 
Citizens Small Loan 
Sept. 26/33 
Society 253.00 Unsecured No interest 
Personal Small Loan Corp. 
(by S. M. Atkinson) 210.00 Unsecured No interest 
Broad Street Market 
(by Samuel H. Gellman, 
Atty.) 27.00 Unsecured Oct. 15, 1933 
Sydnor, Howey & Co., Inc. 59.20 Unsecured No interest 
Thos. W. Wood 41.00 Unsecured No interest 
1\forris Plan Bank of Va. 
( J. E. Winn, Asst. 
Cashier) 288.09 Unsecured Jul. ~~ 1933 
A true copy-Teste: 
(Sgd) SARA F. CARLTON 
Deputy Clerk 
. ' 
(Seal of the United States District 
Court, Eastern District of Virginia.) 
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page 42 ~ Mr. Herrink: The acceptance sets forth the sig-
nature of the creditor; the amount; secured or 
unsecured, and date of interest. And among them we find 
Personal Small Loan Corporation, by S.M. Atkinson, $210.00,. 
unsecured, no interest. 
By Mr. Herrink: 
Q. That was accepted by a majority in number and amount 
of your creditors, was it Y -
A. 1res, sir. . 
Q. Now, after you had secured the acceptance from a ma-
jority in number and amount of your creditors, did you ap-
ply to the United States court and get an extension order, an 
order confirming that proposal f 
A. I certainly did. 
Q. 1r ou received this notice, didn't you Y 
A. What is the date of, that? 
Q. November 29th. 
A .. 1fes, sir, I had received one of those. 
. Note: At this point the show cause order referred to was 
introduced in evidence, marked "Exhibit No .. 5 ", and read to 
the jury as follows: 
page 43 ~ In the District Court of the United States for the 
Eastern District of :Virginia. 
In Proceedings for an Extension No. 10137 .. 
In the ~atter of 
Dora May Dahn, Debtor. 
SHOW CAUSE ORDER. 
It appearing th~t the above named Dora May Dahn, debtor, 
has filed an extension proposal accepted in writing by a 
tnajority in number and an1ount, both of her uns,ecured credi-
tors and of her secured creditors whose claims are to be af-
fected by the proposal, and the said debtor having filed an 
application for the confirmation of the said extension pro-
posal, 
IT IS ORDERED that the creditors of the said debtor 
show cause, if any they can, before this Court, at its court 
room in the City of Richmond, Virginia, on the 18th day of 
December, 1933, at 10:00 o'clock A. M., why the said exten-
sion proposal should not be confirmed, and file such objec-
tions as they may desire to its confirmation. And the Clerk 
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of this Court is hereby directed to mail a copy of this order 
to all of the creditors of the said debtor as shown by the 
schedules .filed with the Report of Referee Thomas B. Snead, 
dated November 23rd, 1933, at least t.en days prior to the re-
turn date hereof. 
(Sgd.) LUTHER B. WAY, 
United States District Judge. 
page 44 ~ A True Copy-Teste: 
C. L. WRIGHT, Clerk. 
Dated November 29, 1933. 
Mr. Herrink: Now, after that show cause order was entered 
we have an order of the United States Court confirming the 
extension proposal, which I will read. 
Note: At this point the· confirming order referred to was 
introduced in evidence, marked ''Exhibit No. 6", and read to 
the jury as follows: 
In the District Court of the United States for the Eastern 
District of Virginia. 
In Proceedings for an Ex,tension # 1013't. 
In the Matter of · 
Dora May Dahn, Debtor. 
ORDER CONFIRMING EXTENSION PROPOSAL. 
The report of Referee Thomas B. Snead, dated the 23rd 
day of November, 1933, with schedule A showing a list of 
the debtor's creditors, secured and unsecured, together with 
their addresses and the amounts of tl1eir respective claims, 
and schedule B showing the names, addresses and the amounts 
of the claims of the creditors 'vho have accepted the debtor's 
proposed extension having been filed; and an application for 
the confirmation of the proposal offered by the 
page 45 ~ debtor under Section 7 4 of the Bankruptcy Act hav-
ing been filed in Court, and it appearing that the 
proposal has been accepted by a majority in number of credi-
tors whose claims have been allowed, including secured credi-
tors whose claims are to be affected by the proposal, which 
number represents a majority in amount of such claims; and 
4Q Supreme Court of Appeals of Virginia. 
it also appearing that the proposal includes an equitable and 
feasible method of liquidation for secured creditors whose 
claims are affected and of :financial rehabilitation for the 
debtor; that it is for the best interests of all creditors; that 
the debtor has not been guilty of any of the acts or failed 
to perform any of the duties which would be a ground for 
denying her discharge; and that the offer and its acceptance 
are in good faith and have not been made or procured by 
any means, promises or acts contrary to the Acts of Con-
gress relating to bankruptcy; and that no creditors appeared 
in response to the show cause order entered November 29, 
1933, and filed objections to the confirmation of the said ex-
tension proposal. . 
IT IS THEREFORE hereby ordered that the said pro-
posal be and it is hereby confirmed. 
And it appearing from the report of Referee Thomas B. 
Snead that the most practical method of disbursing the pay-
ments of $48.00 per month, which the debtor is to make under 
the terms of her extension proposal, is for the debtor to pay 
the same to Mr. Louis S. Herrink and have him 
page 46 ~ make distribution to the cre.ditors. 
It is therefore ordered that the debtor, Dora May 
Dahn, do pay the said sum unto Louis S. Herrink on the 
first day of each and every month until the indebtedness of 
the said debtor has been liquidated, and that the said Louis 
S. Herrink do make distribution of the funds so paid to him 
once each three months, paying the secured and the unsecured 
creditors ratably according to the terms of the debtor's pro-
posal hereinbefore confirmed. 
And the Court doth retain jurisdiction of the debtor during 
the period of the extension in order to protect and preserve 
the estate and enforce the terms of the extension proposal. 
December 30, 1933. 
LUTHER B. WAY, 
United States District Judge. 
'.A true copy-Teste: 
BROWNIE BUCI<:, 
Deputy ·clerk. 
(Beal of the United States District Court, Eastern District-
of Virginia.) 
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(Reverse) 
No. 10-1.37 
In the District Court of the United States for the Eastern 
· District of. Virginia. 
page 47} In the Matter'of 
Dora May Dahn, Debtor. 
ORDER CONFIRMING EXTENSION PROPOSAL. 
Filed Dec. 30, 1933. 
C. K. MORAN, 
Deputy Clerk. 
Mr. Herrink: I introduce here check drawn on the Bank 
of Commerce and Trusts dated February 2, 1934. 
Note: The check was introduced in evidence, marked ''Ex.: 
hibit No. 7", and read to the jury as follows: 
·BANK OF COMMERCE AND TRUSTS · 
Richmond, Va. Feb. 2, 1934 No. 2629 
Pay to the or'der of PERSONAL SMALL LOAN CORPORA.:· 
TION $10.50 Ten ......................... 50/100 Dollars 
LOUIS S. HERRINK, Atty. 
5% distribution Dora May Dahn. 
(Endorsements qn reverse) 
Personal Small Loan Corp. 
Received payment through Clearing House February 7., 
1934, Central National Bank Richmond, Va. · All prior en-· 
dorsements guaranteed Holt Page, Cashier 
page 48 ~ By Mr. Herrink: 
Q. Now, subsequent to that time did you receive: 
another warrant from the Personal Small Lo871 Corporation? 
The Court: One minute, Mr. Herrink. Is that check paid? 
Mr. Herrink: Yes, sir, "it is marked-the check is ·stamped 
"Paid". 
4Z Supreme Court of .Appeals of Virginia. 
The Court: What is the date paid on there¥ 
Mr. Herrink: February-
Mr. Atkinson: We don't deny that. 
Mr. Herrink: It looks like the 7th. Paid on the 7th it 
looks like here. "2-7 -34." It is a stamp. on the back "Re-
ceived payment throug·h Clea-ring House February 7, 1934. 
Central National Bank, Richmond, Va. All prior .endorse-
ments guaranteed. Holt Page, Cashier.'' · 
The Court: Whom is it endorsed byf 
Mr. Herrink: Endorsed by Personal Small Loan Cor-
poration. 
By Mr. Herrink: 
Q. You have seen that? (Hands paper to witness.) 
A. Yes; I got· that on the 13th of April, 1934. 
Mr. Herrink: This is a warrant. 
Note: At this point the warrant was introduced in evi-
dence, marked "Exhibit No. 8", and read to the jury as fol-
Io~s: ' 
page 49 ~ EXHIBIT NO. 8. 
City of Richmond,-to-wit: 
To High Constable of said City: 
In the name of the Commonwealth of Virginia, I com-
mand you to summon Preston V. Dahn, Dora 1\L Dahn, Rose 
Wallace and G. C. Wiles, Jr. if he be found in said City, 
to appear before the Civil Justice at the Civil ·Justice Court 
No. 2, Room 414, City Hall, on the 25th day of April in the 
year 1934 at 9 :30 o'clock A. M., to answer the complaint 
of Personal Small Loan Corp. Two Hundred & Ten Dollars 
and 00 cents, with interest thereon at the rate of 3% per 
centum per month from the 5 day of Feb. 1934, alleged to 
be due· said plaintiff from the said defendant by NOTE 
....................... And do you then and there make re-
turn of this warrant and how you exec'ijted the same. 
Given under my hand this 13 day of April in the year 
1934. 
J. M. HARDING, J. P. 
, (On reverse in pencil) Dahn 1534 Oak~ood. 
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page 50 r By Mr. Herrink: . 
Q. Now, when you received that last warrant on 
April 13, ~Irs. Dahn, what did you do at that time Y 
A. Well, it just made me sick, just worried me almost to 
death, because I thought everything had been settled. Y o:u 
had told me that the extension proposal had been confirmed 
and I would not be· bothered by any more of my creditors. 
Mr .. Atkinson: I object to her testifying what Mr. Her-
rink told her. She is not responsive to the question. He 
just asked her what did she do. 
The Court: Do not relate the conversation that took place 
between you and Mr. Herrink. You can tell what you did. 
Don't relate the conversation. 
By Mr. Herrink: 
Q. I will ask the further question: What effect did the re-
ceipt of this warrant have on you, Mrs. Dahn? 
A. Well, it just worried me sick. I worried about it daily. 
I had worked so hard to get everything in order; I thought 
everything was settled and I would not be bothered any more; 
and I had spent about-put out $75 in court costs ; I thought 
all that would be gone; and I thought, ''Well, if he can do 
that all the rest of my creditors can do the same thing''. 
Mr. Atkinson: I object to all that. 
The Court: Objection overruled. 
Mr. Atkinson: I note an exception. 
page 51 } By Mr. Herrink: 
Q. Proceed, Mrs. Dahn. 
A. And the rest of my creditors could do the same thing; 
he would have my salary garnished; I would be forced into 
bankruptcy, and it would-I know that my Company doesn't 
like that; they wouldn't like that at all. I had it happen 
to me before; once before I was garnished by the same Per-
sonal Small Loan Corporation. I had endorsed a note for a 
party and he failed to make a payment. and I wouldn't-
Mr. Atkinson: I object to that. 
The Court: Objection sustained. 
Q. N o,v, will you just state, Mrs. Dahn, what the policy of 
your Company is towards anyone who ha.s received garnish-
nlent. · 
A. Well, they just let them go. 
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Mr. Atkinson: I object to that. 
The Court: Objection overruled. 
Mr. Atkinson: I note an exception. 
A. They just let them go. They don't like that sort of thing .. 
Q. Now, after you had been served with this warrant did you 
subsequently communicate with your attorney! 
A. I got in touch with you as soon as I could and I told 
yo'u about it, and you told me you thought you could fix it 
all right. 
Q. Did my conversation with you reassure you and did you 
feel that now there was no occasion to worry or be uneasy· 
in the matter? 
.A. No, sir, I didn't, because I thought if this could happen 
now, why, I thought it might happen again, and I 
page 52 ~ worried an awful lot about it. 
_ Q. Was this warrant dismissed subsequently 1 
A. Well, it was returnable on the 25th of April. I worried 
and worried along waiting until that time and then you called 
me up and told me it had been dismissed on the 25th. 
Q. Go ahead. · 
A. And you charged me $25.00 for having the case dis-
missed, and I still owe you that because I wasn't able to pay 
it, and I thought it was a reasonable charge, because if you 
hadn't had it dismissed there is no telling what might have 
happened and the rest of them would have done the same thing 
Mr. McMurtrie did. 
Q. Was one of the reasons for applying for this extension 
to prevent any garnishee being applied? 
A. What did you say? 
Q. I say, state to the court whether or not your principal 
reason for applying for this extension agreement proposal 
was to P!event any garnishee being applied Y 
A. It was. 
Mr. Atkinson: I object. She has already testified that she 
applied in order to-that she didn·'t want to take bankruptcy. 
Now he is aski~g a question that contradicts her answer she 
has already given. 
The Court : Objection overruled. 
Mr. Atkinson:. I note an exception. 
page 53 ~ A. (Continued) The reason I didn't want to take 
bankruptcy-! didn't want to be garnisheed; I 
knew that if I was garnisheed I would lose my position. And 
I didn't want to be forced into bankruptcy. I am doing 
everything I can to pay every dollar that I owe. I don't know 
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how else to do it. My other creditors are working along with 
me, and he was the only one that would not work along with 
me. 
CROSS EXAMINATION. 
~By Mr. Atkinson: i • 
Q. Mrs. Dahn, you testified in this case before, didn't you f 
A .. I did. 
Q. Don't you remember tha.t I asked you the question how 
were you affected by this warrant that was issued on April 23 
and you stated that you went down to see Mr. IIerrink and 
that after that you dismissed it from your mind and didn't 
know anything more about it? 
A. I didn't say that. 
Q. You deny saying that¥ 
A. I certainly do, because I was 'vorryi.ng about it. I' 
couldn't just forget a thing like that. 
Q. And do you remember stating that you and lvir. Mc-
Murtrie were friendly Y 
A. No, we never have been friendly, so far as that is con~ 
cerned. , , 
Q. Haven't you been with him at the same parties 7 
A. No, sir, I haven't been with him at any parties. That is 
something that I don't do. 
page 54 ~ Q. I am not saying that you went 'vith him, but 
that you were at a party with him playing cards f 
A. No, sir; absolutely not. 
Q. Well, now, when this last-what is the balance that you 
owed on this Y What was the balance that you owed on this 
note on April 13, 1934, when this suit as brought? 
A. The original amount was $210.00. Mr. Herrink paid 
$10.50. 
Q. $210.00. That is what the warrant read? You owed 
that balance at that time Y 
A. I must have if that is what the warrant says; that is 
all I can go by. 
Q. Well, now, what rate of interest did that note heart 
A. Three per cent per month on unpaid balance. 
Q. It is tl1ree and a half Y 
A. Yes, sir, three and a. half per cent; yes, sir, on unpaid 
balances per month. . 
Q. And you made that note on December 2, 1932, didn't 
you? _ 
A. I did. . 
Q. Now at the time you made the note what other papers 
did you sign Y 
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A. What other paperst Just what do you mean what 
other pap~rs did I sign t 
Q. In connection with the note. 
A. The note, I signed that. I don't know what you have 
reference to; the usual papers in connection with the note. 
Q. You signed papers on your furniture, didn't 
page 55 ~ you? . 
A., Yos, sir. 
Mr. Herrink: I object to the introduction of any evidence 
as to a deed of trust on furniture or the introduction o£ any 
further papers that tna~ have been signed by Mrs. Dahn at 
the titne she secured th1s loan, bacause so far as the amount 
of the debt has been agreed upon by the parties. The Per-
sonal Small Loan Corporation signed this e~tension agree-
ment in December, 1934-0ctober, 19a4, hi which they stated 
that the amount then due to them by Mrs. Dahn was $210.00 
and that they waived aU interest; and in view of that fact 
I don't thinlt that the financial statement or deed of trust 
or any other papers that may have been signed by this lady 
at the time she procured the loan would be pertinent to the 
issues in this case. · 
The Court: Objection overruled~ 
Mr. Herrink: We note an exception. 
The Court: We will let all th(J evidence come out about 
the debt and security of the dobt. 
Note: At this point the note dated December ~' 1932, was 
introduced in eviden~e, marked ''Exhibit No. 9' ', 
page 56 ~ and ~ead to the jury as follows : 
22839 
$300.00 Richtnond, Va. Dec 2 1932 
For value received, we jointly and severally promise to 
pay to Personal Small Loan Corporation, or· order, tho sum 
of Three hundred dollars, in installments in the tnanner fol-
lowing: 20 equal installments o£ $15.00 each one installment 
and interest to become due and payable on the 2 day of each 
and every month after the date hereof. N eO'otiable and pay-
able _at the office of Personal Small Loan Corporation, Rich-
mond, Virginia, together wiht interest at 31j~ per cent monthly 
on unpaid balances, as provided by the Uniform 8mall Lilatt 
Law of Virginia. If default shall be made in the prompt 
payment or any installment, with interest as aboYe, or any 
attempt is made by any maker or makers to avoid pa.ytnent 
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by th~ t'emo-val; sale or transfer of any security pledged 
for this loan, without the writt~n. consent of the holders of 
said note so to do, then and in that event the whole amount 
of said indebtedness remaining unpaid shall become due, to-
gether with the interest and charges due thereon, . and pay-
able at once without notice. 
The makers and endorsers of this note hereby waiv.e pro-
t.est, presentation and notice of dishonor, and here-
page 57 } by waive the benefit of ~ny ex.emptio~s _under .the 
Homestea.d or Bankrupt laws as to th1s debt. 
The above sum of money was borrowed by us for our per-
sonal use. 
We hereby acknowledge receipt of "Receipt,; or "card, 
as being handed to us at time this loan was iiiade, as pro-
vided in the Uniform Small Loan Law. 
When the above note is signed by one person only, then 
the words ''We'', ''Us', and "Our'', where used in this in-
denture, shall be construed "I,.,, "My" or "Me'', as the 




PRESTON V. DAHN ~·seal) 
})ORA M. DAHN Seal) 
MRS. ROSE WALLACE Seal) 
G. C. WILES, J&. 
M. ELIZABETH BROWNING · 
CAMILLA H. HAMNER 
(In ink on reverse) 
Wallaoo ......... 2913 Moss Side Ave. E:tport Leaf Tob. Co. Lom-
bardy & Br9ad Sts. 14 yrs"---Clerk. Wiles~Woodcliffe Ave., Export Leaf Tob. Co. 14 yrs-
Foreman. 
page 58~ Mr. Atkinson~ If your Ronor please, I would 
like to read this to the jury. First I will ask Mrs. 
Dahn: Is that your signatureY 
The Witness: Yes, that is thy signature. 
By Mr. Atkinson: 
Q. And that is )'~ttr husband's signature there, toot 
A. Yes, that ,s rtght. · 
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Note: At this point the deed of trust was introduced in 
evidence and marked "Exhibit No. 10". 
EXHIBIT NO. 10. 
DEED OF TRUST. 
THIS DEED, made this 2 day of December 1932, between 
Preston V. Dahn & Dora May Dahn, residing at 1524 Oak-
wood parties of the first part, and A. B. McMurtrie Trustee, 
as hereinafter shown, party of the second part ; 
WITNESSETH, that the parties of the first part do sell, 
assign, transfer, set over and convey unto said party o.f the 
second part the following property, to. wit: 
3 pc Chesterfield Suite 
Mhy L. R. table 
Drugget 9x12 
Victrola 
Elec floor lamp 
'Valnut D. R. table 
Wal vanity 
W a1 china press 
'' side board 









page 59 ~ located at No. 1524 Oakwood, in tl1e City of Rich-
mond, Virginia. · 
IN TRUST, to secure to the holders thereof the payment. 
of a .certain negotiable promissory note of even date here-
with numbered . . . made and signed by Preston .V. Dahn 
& Mrs. Dora Dahn for the principal sum of Three hundred 
dollars, with interest thereon at the rate of 3 a.nd % per 
cent. ( 3%%) per month payable to the order of Personal 
Small Loan Corporation, in equal installments of $15.00 each 
. . . . . . . . . . . . installments of $ ............ , one installment 
and interest to become due and payable at the office of the 
said Personal Small Loan ·Corporation, Richmond, Virginia, 
on the 2 day of each and every month after the date hereof, 
said note waiving Homestead Exemption ; and also to secure 
the payment of any note or notes, bond or bonds, given and 
received in curtail or renewal, in whole or in part, of the above 
described debt. · 
And upon the further trust that the parties of the first 
part may retain possession ·of the aforesaid property and use 
the same until default be made in the· payment of the afore-
said debt or of any installment thereof, or of a.ny interest 
~hereon,. or in the performance of any covenant or warranty 
contained in this deed, and upon such default being made 
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the full amount secured hereby shall immediately become 
due and payable and said trustee, on being required so to 
do by the holders of said note shall enter, with or 
page 60} without process of law, upon the premises where 
the property may then be located, take possession 
of said property and sell the same at public sale· at such 
time and place as may be determined by said trustee after 
giving notice of the time and place of sale,· by advertisement 
in some newspaper published in the City of Richmond, Vir-
ginia, for not less than 3 insertions, but said sale shall not 
be made until ten days after the first insertion of said ad-
vertisement and out of the proceeds of such sale, after pay-
ing the expenses thereon, including a commission to said 
trustee of ( 5%) of the proceeds of such sale, the trustees 
shall pay to the holders of the aforesaid note the debt afore-
said, with int.erest thereon or so much thereof as may then-
remain unpaid and the balance, if any, to the grantors here-
• in. In case the proceeds of sale be insufficient to pay all 
indebtedness, costs, expenses or charges, the parties of the 
first part shall continue liable for the deficiency. · 
The parties of the first part hereby ratify and confirm any 
such sale so made and release all parties connected in any 
way with the taking possession, storage, sale or disposition 
of the aforesaid property from all liability for error and 
from all damages that may result to the parties of the first 
part in case any property shall be taken that was not origi-
nally included in this deed but that may be on the premises-
at the time of said taking, if the property so taken 
page 61 ~ shall answer the general or special description of 
the articles mentioned in this deed or for "damages: 
resulting from an excessive exercise of the authority con-
ferred by this deed. ' 
The parties of the first part further covenant and agree 
that whenever it shall be deemed necessary or expedient to' 
the said trustee, or any person acting for him, the security 
hereinbefore mentioned may be examined, and for this pur-
pose leave and license is hereby given to the said trustee, 
or to any person acting for him to enter without first securing 
legal process, any premises occupied by the parties of the 
first part, or of 'vhich they ma.y be tenants, to search for and 
examine the property l1ereiubefore mentioned,· without notice, 
without being liable to any suit, action, indictment or other 
proceedings by the parties of the first part, or anyone claim-
Ing under or· through them. · 
The said parties of the first part covenant and warrant 
that the said property hereinabo~e mentioned and secured· 
is their own property; that it is free from all liens and en-· 
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cumbrances; including the lien of landlord for rent; that no· 
amount of money is due upon the same by reason of a con-
ditional sales contract, bill of sale, deed of trust, mortgage, 
or otherwise, that no homestead or other exemption has ever 
been claimed on same, that said property is not 
page 62 ~ within the Poor Debtors' Exemption; tha.t they 
may have good title thereto and lawful right to 
convey the same to the grantee herein ; that they will take 
good care of said property while in their possession and that 
in case of default in the payment of the debt aforesaid, or 
of a.ny installment thereof, or of interest thereon, or in the 
performance of any covenant or 'varranty herein contained, 
they will voluntarily deliver the said property forthwith to 
said trustee, or his agent, wherever said trustee may direct, 
and should thby fail to do so they hereby authorize and em-
power said trustee, or his agent, to enter premises where 
said property is located and\ take immediate possession there-
of. • 
It is further agreed that when the debt secured hereby 
shall have been fully paid, the grantors shall pa.y the actual 
expenses, if any, of releasing this deed. 
The parties of the first part hereby waive their homestead 
exemption as to the debt secured hereby. . 
When this deed of trust is signed by one grantor only., 
then all words ref~rring to said grantor as more than one 
person shall be construed as singular, as the context may 
require. 
Witness the following signatures and seals: 
page 63 ~ 
Witness 
PRESTON V. DAHN 
DORA MAY DAH~ 
M. ELIZABETH BROWNING 
CAl\1ILLA H. HAMNER 
State o£ Virginia, 
(Reverse) 
ACKNOWLEDGMENT. 
City of ........... . 
(Seal) 
(Seal) 
I, M. Elizabeth Browning, a. notary public of and for the 
City of Richmond aforesaid, in the State of Virginia, do 
hereby certify that Preston V. Dahn & Dora May Dahn whose 
names are signed to the foregoing writing, bearing da.te on 
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the 2 day of Dec. 1932, has this day acknowledged the same , 
before me in my city aforesaid. 
Given under my hand, this 2 day of Dec. 1932. 
M. ELIZABETH BROWNING, 
Notary Public. 
My commission expires Mar. 30, 1936. 
Mr. Atkinson: Without reading every word in the deed of 
trust, I will just read the list of furniture which was listed 
by Mrs. Dahn as her property on which the loan was se-
cured. 
Note : List read to the jury • 
. By Mr. Atkinson: 
Q. Did you own all that at the time you-' 
Mr. lierrink: Your Honor, I renew my objee-
page 64} tion that whether or not she owned the property-
If she didn't own the property there would be a 
question of fraud in that deeu. There is no question of fraud 
in the pleading·s in this case; and I submit that an answer as 
to whether she owned that furniture or whether her hus-
band o'vned it or who owned it hasn't any bearing in this 
caRe, and that is, whether this warrant against her was ma-
liciously and without probable cause sued out in April of last 
year. 
J\!Ir. Atkinson: Your Honor, I wish to show before the ca.se 
gets to the jury that under the extension law the question of 
fraud -can be raised. 
1\{r. ·Herrink: I concede that,. your Honor, but that should 
have been raised before the United States court. The United 
States court gave all these creditors an opportunity to be 
heard as to whether this lady had committed any act which 
would prevent her securing this extension agreement. Mr. 
McMurtrie had an opportunity to appear and he didn't ap-
pear, and the United States court has made a prima facie 
finding that this lady has done no act which would 
page 65 ~ prevent her securing an order permitting her an 
extension. We therefore submit that any inquiry 
at this time is improper. 
The Court: What is the object of the testimony, Mr. At-
kinson1 
Mr. Atkinson: Your Honor, the object of the testimony 
is to ~ho'v that they gave the deed of trust here, and the 
deed of trust had never been attempted to be enforced, tore-
but any implication of malice. 
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The Court: I will allow vou to show that the deed of trust 
was given. Don't go into the ownership of the property men-
tioned in the deed of trust; hut I \\~ill allow you to prove that 
she gave a deed of trust on furniture. If you 'vant to show 
it w:as not enforced, all right, go ahead; but don''t go into the 
question of ownership of the property . 
.1\fr. Atkinson: Your Honor, the deed of tt·ust says-it is 
down here: '•The said parties of the first part covenant and 
warrant that the said property hereinabove mentioned and 
secured is their own property.'' 
The Witness: Your Honor, it was my property; it was at 
that time. 
The Court: Don't you interrupt now. 
page 66 ~ 1\IIr. Atkinson (reading) : "That it is free from 
all liens and encumbrances, including the lien of 
landlord for rent, that no amount of money is due upon the 
same by reason of a conditional sales contract, bill of sale, 
deed of trust, mortgage, or other,vise, that no hon1estead or 
other exemption has ever been claimed'' on that property and 
that they have good title thereto and lawful right to convey 
the same to the grantee herein. 
The Court: .£\11 right; you have already shown that. 
Mr. Atkinson: She admits that some of this furniture-
that she has not got it now. 
Mr. Herrink: I object to that. 
The Court: I sustain the objection that "She has not.got 
it now~'. 
The \Vitness : The representative-
. Mr. Atkinson: The Victrola is what I have reference to. 
· 'l~he Witness : The Personal Small Loan Corporation repre-
sentative came out there; I had in my house at that time a 
Victrola which belonged to n1y mother, and she came and got 
iL I wasn't there when the list was taken. 
Mr. Atkinson: You signed the deed of trust with it on 
there? 
page 67 r The Witness : I certainly did. No, that deed of 
trust was sent-yes, but I never read it over be-
cause I never did take the time to read it over. I didn't think 
tlwy would put the Victrola· on there; it didn't belong to me. 
I thought they would ask me what belonged to me. 
CROSS EXAMINATION. 
By Mr. Atkinson: 
Q: What other pieces of furniture besides the Victrola? 
A. That's all. 
Q. That's all. N o,v, even though the Personal Small Loan 
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Corporation had the rig·ht to charge you three and a half per 
cent interest per month on the note which you and your hus-
band signed on the 2nd day of December, the Personal Small 
IJoau Corporation agreed to take its money, the balance due, 
\\rithout any interest, didn't it! 
... ~. 11hcy certainly did; from that it seemed they did, yes. 
Q. Now, Mrs. Dahn, you ag-reed when you made this loan to 
make monthly payments, didn't you f 
A. I cert~inlv did. · 
Q. Well, now: can you recall how many payments you were 
in arrears at the time suit was first brought 7 
A. In the Civil Justice Court 7 No. sir, I can not. 
Q. You admit that you were in arrears when 
page 68 ~ suit was first brought in the Civil Justice Court? 
~[r. Herrink: I object. · I don't think it is material as to 
how much :She wa~ in arrear~.' 'Ve concede that she was. 
Mr. Alkinson: ·You are bringing this suit for malicious 
prosecution and I want to show a lack of malice. : 
The Witness : I don't think it is lack of malice, not trying 
to cooperate ·with- · · 
The Court: One minute. You get your questions from the 
lawyer. Don't yon ans·wer until I tell you. 
1\fr. Herrink: Your Honor, I don't think it is material 
so far as the question of malice is concerned whether this 
debt was in arrears or whether it was not in arrears. 
'fhe Court: Objection overruled. 
~Ir. Herl'ink: "\Ve note an exception. 
The Court: You are talking about a warrant in September, 
19~3~ 1\-fr. Atkinson? (To the witness) You can answer it. 
Q. Yon admit you had not at that time kept up your pay~ 
m(.lnts according to your agreement in the previous Decem-
ber, that is, w·hen the warrant was first brought? . 
A. As far as I can recall I was one month in arrears; I 
wasn't over one month. 
page 69 ~ Q. You won't be sure about that? 
A. I "ron't be positive, no; it may have been 
over a month 'vhen the 'varrant was issued. 
The Court: Any further questions? 
1\fr. Atkinson: Yes, sir. 
Q. 1\f rs. Dahn, you testified a while ago that you were so 
n1uch frightened by this suit that was instituted in April, 
1934. State to the jury what you did other than talk to Mr. 
H errink, your attorney. .. · 
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. .. ~. Why, there wasn't anything that I could do. 
Q. That is all that you did' 
. A. I worried; worried about it, and got in touch with him, 
and I still worry about it. What was there for me to do Y 
1 thoug·ht everything had been settled. 
Q. Did you have a doctor 1 
A. Did T have a doctor? 
Q. Yes. . 
A. WJ1y, it wasn't necessary to have a doctor. 
Q. You worked every day? 
A. I certainly did work every day. But that didn't keep me 
from worrying·. I have worried over greater things than 
that and worked. 
Q. Now, ~Ir. Herrink was handling this matter for youY 
A .. Yes, sir. 
Q. And you have never paid him anything ex-
page 70 ~ tra for itY · 
A. No, sir. I haven't yet. I still owe him $25.00 
that he charged me for having the suit ~ismissed. 
Q. In this extension agreement you agreed, according to 
this agreement here, to pay $48.00 per month beginning Oc-
tober 31, 1933' 
A. Yes. 
Q. Have you kept up those payments f 
.A. I have. 
Q. IIave you got the receiptsf 
Mr. Herrink: Yorir Honor, if this lady didn't keep up her 
payments strictly according to that order, the act of Con-
p:ress provides a. remedy. Credit..>rs can appear before the 
United States court and make their objection there. It 
seems to me that this inquiry is not proper in this case as to 
whether from the date of this agreement up to the present 
she has kept up. 
The Court: She has answered that she has, and I will leave 
the record just in that shape. 
Bv ~'[r. Atkinson: 
., Q. Yon made that first payment on October 31? 
.A.. Y e~, sir. 
Q. And you made one-you paid $48 each month thereafter T 
A. I n1ade monthly payments to Mr. Herrink and then 
he paid it out for me. 
pag·e 71 ~ Q. Well; $48.00 each time? 
A. Yes, sir. 
1\Ir. Atkinson: If your Honor please, we have some evi-
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dence here about what she told us her debts were when she 
made this loan. vV e don't want to make a statement before 
the jury that the Court has already ruled on. · 
~Jr. Herrink: If you want to make any statement let the 
~jury go out. 
The Court : You want to contradict some testimony the 
witness has given Y 
Mr. .Atkinson: Yes, sir, about the reason why she was 
.asking for this extension. 
The Court : Let me see what you want to offer. I don't 
know what it is. (Court reads paper.) I think that· is proper. 
Mr. Herrink: I don't think that is proper, introduced for 
the purpose of sho,ving there was fraud in the procurement 
of this loan. 
The 'Vitness : Your Honor, can I say something Y 
The Court: No, Ma'am. 
BY 1\{r. Atkinson : 
• Q. Mrs. Dahn, were you represented by anybody on the 
second day of December 1932 Y 
.A. If you 'viii look at that real closely, don't you see it 
is a financial statement of my husband and not 
page 72 ~me? 
Q. Just answer my questions. 
A. Those questions were answered before. That is not my 
:financial statement. 
Mr. Atkinson: There are two of them here; one by each 
one of then1. 
The Court : Just ask a question: Was she represented by 
anybody on that date? 
Q~ Just answer my question. 
A. Yes, I was. 
Q. On December 2nd you filed this statement here of your 
nnancial condition, and in that, among the questions that were 
asked. is the second question: ''My total present indebtedness 
does not exceed", and after that is written "Nothing" . 
.A. (Reading paper) That is mine. My statement, yes. But 
that wasn't-I didn't list everything I had there. 
Q. How much did you owe at that timet 
A. I 'vouldn 't have any idea. 
Mr. Herrink: Your Honor, I understand it is being intro-
duced in evidence solely for the purpose of attacking the credi-
bility of the witness. 
The Court: That is the reason I admit it. 
l\{r. Herrink: I understand neither statement is being ad-
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mitted, but simply that part iri. which she says 
page 73 ~ she didn't owe anything at that time . 
. The Court : Yes, sir. 
By Mr. Atkinson: 
Q. You tell the jury that you don't know how much you 
did o.we at that time '1 
A. Well, I couldn't remember on Decem her 2, 1932, just 
how much I did owe. Q. On that date tell about how much you owed . 
.l':J... No, I couldn't. 
Q. Did you owe as much as three thousand dollars f 
A. I don't know, Mr. Atkinson; I couldn't tell you to save 
n1y life. 
Q. On this note which has been introduced in evidence; you 
had some co-makers on that note, didn't you Y 
A. I did. 
Q. Had any of those applied, so far as you know, for an ex-
tension of time in the United States court in which to pay their 
debtsf 
A. Yes, sir. 
Q .. I say, had any of them applied besides you¥ 
Mr. Herrink: I object to that. 
The Court : What is the object of this T 
Mr. Atkinson: To show that when this suit was brought 
it was brought against all of them. 
The Court: They admit that and the evidence so shows. 
Mr. Atkinson: That is all right, then, I with-
page 74 ~ draw the question. 
Mr. Herrink: I would like to call for all the pa-
pers connected with the securing of that loan, including not 
only the financial statement but the original.application show-
ing how the money 'vas to be disbursed. Didn't she execute 
a document to that effect 1 
I\fr. Atkinson: No-
Mr. A. B. lf.cMurtrie: No, sir; that's aU the papers there 
are. 
Mr. Herrink: Yon state to the Court that these are all the 
papers? · 
Mr. A. B. 1\Ic:Murtrie: Yes. 
RE-DIRECT EXANIINATION. 
Bv ~{r. Herrink: 
· Q. 1\Irs. Dahn, when you borro·wed this three hundred dol-
larR from the Personal Small Loan Corporation what did 
you borrow it for' 
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A. I borro,ved it to pay taxes and interest on my home. 
Q. You acquainted Mr. !fc].1urtrie with that fact? 
1\. I told him that is what I needed it for. Whether here-
menlb(~rB the ~onversation: or not I don't know, but that is 
what I borrowed it for. It was-most of the times I did bor-
rnw nwney was for that purpose. It wasn't to just spend 
recklessly. 
page 75 ~ Q. Did he know at that time that you were work-
ing for the Export Leaf Tobacco Company Y 
A. Yes, sir. 
Q. Did he kno'v how much you were making7 
.A. Yes, sir. 
Q. How much 'vere you making then? 
A. $158 and some cents, but I have had my salary reduced 
since then. (J. How much are you making now? 
.L\. $140. 
tJ. 'Vhat is your position with the Export Leaf Tobacco 
Con1panyt 
A. I am a stenographer. 
A Juror: I would like to ask a question. That last war-
rant that was served for $210: Is there any interest on that 
warrant, or does that warrant include principal and no inter-
est? · 
The Court: The war1·ant speaks for itself. You may see 
the warrant. 
J\fr. Herrink: There is one other question I want to ask 
MrR. Dahn. 
The Court: The warrant is for $210 with interest thereon 
at the rate of 3¥2 per cent per month from the fifth day of 
Fehruary, 1934. · 
Bv 1\t[r. Herriuk: 
.. Q. There is one other question I would like to ask. You 
tesiified, 1\f.rs. ·nahn, that you kept your payments 
pag·e 76 ~ up regularly. Were you referring-do you mean 
by that up to the present time or until the issuance 
of this warrant? 
A. Well, up to the time-I thought I had kept them up un-
til this time. 
Q. Now you testified you owed $210 at the time you got your 
extension order. · 
A. Yes, sir. 
Q. From the United States Court. 
A. Yes, sir. I did. 
Q. Now· the record sho,vs one· payment of $10.50 made· 
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on that account on February 7th. Did you make any other 
pay1nentsY 
A. No, sir, I have not. 
Q. So that $210 debt was subject to that credit, and that 
credit alone' · 
A. Yes, sir. 
Q. So you owed $19!1.50 at the time the warrant was issued, 
did von? 
A ... Yes, sir. 
~Ir. Herrink: If your Honor please, at the begining of 
this case Mr. Atkinson presented to the Court a demurrer. I 
want to call attention to the fact that this case has .been 
tried before and Mr. Atkinson has pleaded. Therefore he 
could not introduce a den1urrer at this time. I want to call 
the Court's attention to the fact, as I said before, 
page 77 ~ that this case was tried on its merits, and he can 
not at this time interpose a demurrer. 
The Court: I will let the record sho'v that the demurrer 
was filed over your objection and overruled. 
Mr. Herrink: For the reasons stated in the record T 
The Court: I have already passed on that. 
Mr. Herrink: I just 'vant the record to show-
The Court : I passed on a motion to set aside the verdict 
and a motion in arrest of judgment. · 
· Mr. Herrink: The plaintiff rests. 
~{ r. Atkinson: If your Honor please, I wish to make a mo-
tion. Do you want me to make it before the jury? 
The Court: It i~ the :;mne motion you made 1lefore, J\tfr. 
Atkinson? 
~ Mr. Atkinson: Yes, sir, but your Honor, I would like to be 
heard on it. There is smne new law. 
The Court : All right. You gentlemen walk out in the hall, 
then. 
' Note : At this point the jury retired. 
page 78 ~ ~Ir. Atkinson: If your Honor please, I move 
that the evidence of the plaintiff be stricken out on 
the ground that the plaintiff has not shown any facts that 
would constitute malice, and there are no facts proven by 
the pln.intiff that would show a lack of probable cause; and, 
third, tl1at there was no injunction in existence at the time the 
warrant complained of was issued .. Now, Your Honor, I 
have a]ready argued the others except that last reason, and 
I wish to call the Court's attention to this order on which a 
temporary injunction was issued, and the only injunction 
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that ever was issued so far as the record shows and so far 
as has been shown here today. That order, reading it again: 
"pending tl1e further order of this Court herein." Now, ac-
cording to the evidence another order was entered on No-
vcnl ber 29th to show cause that was sent out to all creditors, 
~m.d then the extension order was entered on December 30th; 
and if Your Honor should rule that that is a restraining or-
der effective until the extension order was signed by the 
Court, then there 'vas no aetual restraining order in existence· 
at the time the suit was brought in April. For· 
page 79 ~ some reason or other Mr. Herrink or Mr. Turnbull 
or whoever was handling the case at that time had 
refused to have a permanent injtmction issued, if Judge 
Way would have granted such an injunction. N O\V the exten-
sion order does not extend this injunction; the confirmation 
of extension order. Without reading the first part: "It is 
therefore hereby ordered that the said proposal be and it 
iet hereby confirmed. And it appearing from the report of 
Referee Thomas B. Snead that the most practical method of 
disbursing the payments of $48.00 per month, which the debtor 
is to make under the terms of her extension proposal, is for 
the debtor to pay the same to Mr. Louis S. Herrink and have 
him make distribution to the creditors. It is therefore or-
dered that the debtor, Dora J\tiay Dahn, do pay the said sum 
unto Lou~s S. Herrink on the first day of each and every 
nwnth until the indebtedness of the said debtor has been 
liquidated, arid that the said Louis S. Herrink do make dis-
tribution of the funds so paid to him once each three months, 
paying the secured and the unse.:mred creditors ratably ac-
cording to the terms -of the debtor ,s proposal here-
pag·e 80} inbefore confinned. And the Court doth return ju-
risdiction of the debtor during the period of the ex-
tension in order to protect and preserve the estate and en- · 
force the tenns of the extension proposal.'' 
Now, that just retains jurisdiction of the debtor and his 
estate just for the purpose of enforcing the agreement, and 
when this matter came up in the Civil Justice Court it had 
been a question, it seems to me, whether or not this extension 
had been complied with; and the Court eould have given a 
continuance on motion to inquire into that or could have heard 
the trial as to the facts, and if there had been a question of 
law then as to whether or not there was actually in.existence 
an injunction. Now of course that would affect the question 
of malice and probable cause as well as the question of 
·law. No''" I ·wish to call the Court's attention to one or two 
sections in this law that Mr. Herrink is claiming and that we 
are claiming that this injunction was issued. This is "United 
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States Code Annotated, Reprint of 1933 and 1934 
page 81 ~ Amendments to the Bankruptcy Act'', Section 202 
(f). The law reads: "Upon the confirmation of 
an extension proposal the court may dismiss the proceed-
ings or retain jurisdiction of the debtor and its property dur-
ing the period of extension in order to protect and preserve 
the assets and enforce the terms of the extension proposal.'' 
My point being, Your Honor, that at the time this :final order 
was entered on the extension the matter was at an end then 
under the agreement, and that the United States District 
Court had no further jurisdiction except just as to the prop-
erty and the person of the bankrupt; I n1ean, whether the ex-
tension ag-reement had been con1plied with. Now, further un-
der (1) it says that the question of whether the extension had 
been complied with may be raised at any time after any de-
fault had been n1ade, and among· the cases as stated here in 
the law is, "without suflicient reason the debtor default in 
any payment required to be made under the terms of an ex-
tension proposed when the Court has retained jurisdiction of 
the debtor or his property. Now, under Section 
page 82 ~ 11 of the Bankruptcy Act-and then this, which is 
11 of that section, in regard to restraining pending 
suits: That in addition to the provisions of Section 29 of 
this title for staying all pending- suits, the Court, in such cases 
and on such terms, if any, as it deems fair and equitable 
may enjoin secured creditors who may be affected by the ex-
tension proposal from proceeding in any court for the en-
forccJnent of their claims until an extension has been con-
:fi.rnled or denied by the Court. My position being, Your 
Honor, that at the time this extension was confirmed that or-
der ended-tl1at the most favorable construction that could 
be placed on that-ended the temporary injunction under 
which this suit is brought. 
The Court: All right. Your motion is overruled, and you 
.except for the reasons stated. 
filr. Atkinson: Yes, sir. 
The Court: Bring in the jury. 
(Note: At this point the jury re-entered the court room.) 
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page 83 } A. B. McM-URTRIE, 
a witness introduced on behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXA!fiNATION. 
By 1\{r. Atkinson: 
Q. Mr. 1\{cMurtrie, state your name . 
.ll. A .. B. 1\icMurtrie. 
Q. What is your business~ 
A. ~1:anager of the Personal Small Loan Corporation, 300 
North Seventh. 
Q. "\\That are your duties up there f 
A. l\faking loa.ns. 
Q. Do you have the final OI< on the loans that are ·made? 
A. Yes, sir. 
Q. N o"r, tell the jury the circumstances, as best you can 
recall, surrounding the making· of this loan to Mrs. Dahn. 
A. The straight of it~ 
Q. To 1\{rs. Dahn_, yes, sir . 
. A. Well, the loan was made on December 2, 1932, to Mr. 
and ~Irs. Dahn and two co-makers, three hundred dollars, 
which was paid down to a balance of $210. At that time Mrs. 
Dahn 's income 'vas $150 a month. 1vfr. Dahn 's Ylas $40 a 
week, with a total income, as they stated, of $270 a month. 
There was a financial statement taken on both of them as to 
outstandin~ debts that they owed, and so on, in order to 
give me some idea as to the issuing of that credit and 
whether or not they could pay the loan 'vithout any 
page 84 ~ trouble. On both financial statements that were 
made out, didn't owe anyone, indebtedness 'vas 
nothing; it may have been on this particular loan they were 
made out, to be paid back at the rate of $15 a month for t"-enty 
months. 
Q. With this interest? 
A. \\Tit h iutere~t. 
~ Q. You are licensed to eharge? 
A-. Three and a half per cent a month on the unpaid bal-
ance. \Vhen that loan was made--it was paid down to $210, 
nnd the last payment on that loan was made the 29th day of 
.July, 1933; nothing more paid on that account until the 5th 
day of February, 1934. At that time a check for $10.50 was 
reeeived from ~Ir. Hm-rink. 
Q. Well, how much was in arrears on September 1, or about 
September 1, 1933? About how much Y 
A. Well, it was all, $210. There was nothing· paid, only 
the-
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Q. What I mean is, had ~Irs. Dahn kept up her monthly 
payments in full with interest from the time the loan had been 
made up until September 1, 1933? 
A. She kept them up until the 29th day of July, 1933. Noth-
ing else was paid until-after that date until 1934, when the 
ten dollars was received from Mr. Herrink, the check; July 
29, 1933. The next payment "Te received was from Mr. Her-
rink; $10.50 from Mr. Her rink in F'ebruary, 1934 . 
. Q. Now, according to that extension agreement she was to. 
make monthly payments and you were to receive, 
page 85 ~ as. one of the creditors, dividends quarterly? 
A. ~rhat was according to ~Ir. Herrink 's state-
ment to me. He showed us that these payments were owed 
~nd wanted to know if I would go along with him, with the 
agreen1ent, and I ag-reed to do that. Mr. Herrink didn't send 
the 1noney, and the courts didn't send the money, and_nobody 
sent the money, and so we didn't know who was paying the 
money. 1\rir. Herrink didn't keep his agreement with the 
c01npany as he agreed to with me, because $10.50 he sent me 
on Februar:v 5, 1934-the next check I received from him 
was $12.60. That wasn't received until July 9', 1934, which 
was not quarterly but six months afterwards. And then on 
the fifth day of October, 1934, I received $10.50 again. 
Mr. Herrink: I object. 
The Court: ,Just a moment. 
Mr. Herrink: I object to evidence as to ho\V payments have 
been made subsequent to the date that this warrant \Vas is-
sued. The question is whether or not-:what are the rights 
of the r·nrtirs us of t.h(l date that warrant was issued. N oth-
ing that may have been done by Mr. McMurtrie or Mrs. Dahn 
. subsequent to that date. Nothing they may have done this 
year can affect the rights that arose by reason of the issu-
. ing of that warrant, and no testimony as to 
page 86 ~ whether she has paid more or less or 'vhat has oc-
curred since the issuance of that warrant is ma-
terial. All that testimony will involve bringing in the Ref-
eree in Bankruptcy's books and going into a lot of testimony. 
I submit it is wholly immaterial. We object solely because it 
hasn't any bearing- ·on the case. 
The Court: Objection sustained for payments after April, 
19:~4. 
Mr. Atkinson: We note an exception. 
Q. ~fr. NicMurtrie, from August, 1933, until April 13, 
1.934, you only received ten dollars Y 
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1\{r. Herrink: I object. That is the very question your 
Honor has ru1 ed against, going into any payments received 
.subsequent to February 2, 1934. 
Q. I ask Mr. 1\{cl\furtrie-the total amount he received on 
this loan from August 1, 1933, until April 13, 1934, was $10.50; 
is that correct? 
A. That is correct, yes, sir. 
Q. Now, when Mr. Herrink talked to you about this exten-
sion, did he tell you what the amount was she was going to 
pay us each n1onth? 
A. I understood Mr. Herrink to state-
~Ir. Herrink : Your Fionor, we have a written 
page 8·7 ~ agreement between Mrs. Dahn and the creditors of 
l\~Irs. Dahn providing what she should do and what 
the creditors should do. For that reason I submit any con~ 
versation in the negotiations would be immaterial. The par-
ties have reduced the agreement to writing and we submit 
both parti<?~ should stand on the agreement they made, and 
particularly in view of the fact that the agreement was signed 
by l\{r. Mcl\furtrie's company through its attorney, Mr. At-
kinson, who is thoroughly familiar with the proceedings that 
have taken place. 
The Court: What is the object of the testimony, Mr. At-
kinsoni 
~fr. Atkinson: I just wanted to show, Your Honor, the 
purpose baclc of 1\Ir. McMurtrie's agreeing to that extension. 
· The Court~ I don't think that is material. 
Q. 1\Ir. ~Tcl\tfurtrie, have you ahvays been friendly with 
!1rs. Dahn? 
A. Ye~, sir. 
Q. Did yau have any purpose for bringing this suit other 
than to try to collect your money? Only through an entire 
class? 
A. It wasn't brought against Mrs. Dahn at all. Just as 
soon as the suit was brought I immediately told 
page 88 r you what had been done and you called Mr. Her-
rink and had it dismissed at once, as I understood. 
Q. You understood at that time that the extension agree-
nlent did include an injunction, a temporary injunction? 
A. Yes, that's right. 
Q. You didn't go to court? 
A. No, I never went to court. 
Q. Nor cUd Mrs. Dahn, so far as you know? 
A. No. 
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CROSS EXAMINATION. 
By Mr. Her rink: 
Q. ::1\Ir. 1\fcMurtrie, Mr. Dahn stated to you at the time the 
loan was made he was making $40 a week, didn't he¥ 
A. That's right. 
Q. Do you know whether he subsequently lost his position '1 
A.· He never came to me. 
Q. You don't know anything· about thatt :fiirs. Dahn told 
you she was making $150 l 
A. Ye!). 
Q. She didn't neglect that ; told you that? 
A. She told me that herself. It is necessary to find that 
out before the financial statement is made. 
Q. So far RR you kno'v she was making that amount at that 
time? 
A. Yes, sir. 
Q. When did you first make a loan to Mrs. Dahn Y Was 
· this the first loan you ever made to her or had 
page 89 ~ you had a numb~r of previous dealings Y · 
.A. We had loans prior to that. I couldn't tell 
you just the date of the first loan. 
Q. Had your dealings gone back over a period of several 
vearsf 
• .l\.. I couldn't say that. Yes-
Q. But you had had prior dealings? 
A. Yes. 
Q. Do your records show what she was going to do with 
this three hundred dollars Y 
A. No, sir. 
Q. Let me see your ledger, 1\IIr. Mc.}tfurtrie. 
A. That just shows the place of employment and the amount 
of salary. 
Q. Did she get all of that three hundred dollars at that 
time or was a part of it used to take up a previous loan Y 
A. That is something-I couldn ~t say that. 
Q. You couldn't answer that? 
A. No, sir, I couldn't answer that. 
Q. Your card wouldn't show, would it1 
A. No. 
Q. You are a stockholder in the Personal Small Loan Cor-
poration, are you? · 
A. Yes. 
Q. Now·, I hand you a copy of a letter dated September 1, 
1933. Did you receive that letter? 
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A. I imagine I have this. If I don't it was im-
page 90} mediately turned over to my attorney, Mr. Atkin-
son. • 
~{r. Hcrrink: Ifave you the original, Mr . .Atkinson? 
~fr. Atkinson: I don't know. It might be in the files, but 
I haven't got it with me. 
N.ote : At this point the letter was introduced in evidence, 
marked '• Exhibit B '', and read to the jury as follows : 
.$ 
EXHIBIT B. 
Mr. A. B. ~{cMurtrie, 
Personal S1nall Loan Corp. 
i300 North 7th St. 
Richn1ond, Va. 
Dear :l\·1r. 1\~rcMurtri~: 
September 1, 1933. 
Mrs. Dora ~Iay Dahn has just left my office leaving with 
me a card in which she was requested to call at you~ office. 
· .Judge Way entered an order on August 22nd filing Mrs. 
Dahn 's petition for an extension under the amendment to 
the bankruptcy act. J\fr. Snead will send out notice in a few 
days. to all of the creditors, calling the first meeting. At 
that time her proposal will be submitted to the creditors. If 
approved by a majority in number and amount, it will prob-
bly be confirmed by the Court. In the mean time 
page 91 ~ I will ask you to hold up any proceedings in con-
nection with this obligation, for as you do doubt 
know the Bankruptcy Act provides for staying of all pro-
ceeding·s n.gainst all mn ken; and endorsers while an a ppli-
cation for an extension is pending. 
I assure you that you will have my fullest cooperation in 
'vorking out a satisfactory settlement of your account. 
Very truly yours, 
LSII:AD 
• 
~Ir. Herrink (Referring to Exhibit B): This is a lettei' 
wh~ch I wrote to Mr. McMurtrie. 
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By l\1r. Herrink: 
Q. N o,v, Mr. McMurtrie, you. received this notice from the 
Referee in Bankruptcy dated September 23, 1933,. calling a 
n1e~ting of creditors, didn't you? 
A. I guess I did. Mr. Atkinson should have that. That 
was turned over to him too. 
Q. You also received a copy of this show cause order dated 
November 29th advising all creditors that 1\.frs. Dahn had filed 
an extension proposal accepted in writing by a majority in 
number and amount of the creditors and calling upon any 
creditor who objected to the granting of the extension-giv-
ing an opportunity to show cause why it should not 
page 92 ~ be granted? 
A. Yes, sir. :1\{r. Atkinson has that also. 
Q. Now, although yon received this letter dated Septem-
ber 1, 1933, advising you as to the situation, you had a war-
rant issued on the 5th of Septemberf . 
A. Yes. 
Q. That 'varrant 'vas issued at your suggestion, wasn't it? 
A. Yes. 
Q. Then on September 15th you were enjoined by the 
United States Court from prosecuting that 'varrant any fur-
ther. were von not f A: I guess so. Mr. Atkinson has that paper also. He 
waR handling the case all through. 
Q .. A.nd then your Company became a party to th~s agree-
ment giving 1Yirs. Dahn an extension of time, didn't it? 
A. That's ri~ht. 
Q. Personal Small Loan Corporation by S. M. Atkinson. 
And you also state there that no interest is to be charged 1 
A·. That ·s right. 
Q. And that the debt is unsecured? 
A. (No answer.} · · 
Q. And von kn(.lW that the extmu~ion vroposal had been con-
firmed by the Court, the order being entered on December 
30t11, d1dn 't you? 
A. I don't know; those papers were turned over to Mr. At-
kinson to look after that matter himself as attor-
pag·e 93 r torney for the Company. 
Q. You had no reason to doubt it had been con-
firmed? 
A·. No reason at all myself personally, bec.ause the papers 
were immecliatelv turned over to 1\fr. Atkinson for him to 
look after. · 
Q. Your company received this dividend check, February 
2, 1934. Personal Small Loan Corporation, with the memo-
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randum on the bottom '',J~1ive per cent distribution Dora May 
Dahn''? 
A. $10.50. 
Q. $10.50; your Company received that? 
A. Yes; February 5, 1934. 
Q. Yes, sir ; and then on April 13th you caused this war-
rant to be issued against Mrs. Dahn? 
A. That was issued against the entire elass there due to 
the fact as I understood you you were to make distribution 
of this money quarterly yourself and you didn't do it, and 
I couldn't get any satisfaction as to who would pay the 
moneys because you mailed me $10.50 on the fifth of Febru-
ary and I received no more money until the ninth of July, 
1934, and so I didn't know whether it was quarterly or six 
months or how it was to be paid and it was dismissed against 
Mrs. Dahn. 
Q. This order was entered on December 30, 1933, and you 
received a dividend in February, 1934! 
A. February, 1934; that's right. 
page 94 ~} Q. And o:n April 13, 1934, you had a warrant is-
sued? 
A. That's right. 
Q. Six months had not elapsed between the entry of this 
order and the issuance of this warrant? · 
.. A .• No. Your ag-reement as I understood it, you told me, 
was to remit quarterly and from February we received noth-
ing from him until the 9th of July. We could get no satis-
faction as to who 'vas paying it or-
Q. That answer is not responsive to the question. The ques-
tion was this: The order was confirmed-the agreement was 
confirmed on December 30th. On February 5th you received 
a check for $10.50. No,v, 'vhen you issued that warrant on 
April 13th t.hree months had not elapsed since your receipt 
of that check, had it f 
A. What elate was the date of the warrant? All right; we 
received a check on the 5th of February; it was over three 
mouths; February, March, to April 13th. · 
Q. You received your dividend check on February 5tht 
March 5th; April 5th; three months had not elapsed when 
you had the warrant issued, had it Y 
A. A warrant was issued against Mrs. Dahn and two en-
dorsers and Mr. Atkinson was called up at once-as I told 
you it was dis1nissed against Mrs. Dahn at once and brought 
against the two endorsers. 
. Q. Didn't you know, Mr. '!YicMurtie, from your 
page 95 ~ previous experience down there in Court in which 
you were enjoined from proceeding either against 
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the maker of the note or endorsers; that when the extension 
of time was granted to the maker it automatically extended 
the time as to the maker and those secondarily liable alsoY· 
A. N~J. 
Q. Didn't you know that? 
.A. No. 
Q. Yon had. been enjoined in September from suing any of 
the endorsers, hadn't you? 
A. Only }frs. Da.hn. 
Q. The order reads, Mr. McMurtrie: I want to call your 
attention to the order. It says that the said Personal Small 
Loan Corporation be restrained and enjoined from proceed-
ing against Preston V. Dahn, Dora ~fay Dahn, Rose Wallace 
and G. C. Wiles until these extension proceedings have ter-
minated. The said Personal Small Loan Corporation, its 
attorneys, and officers arc hereby restrained from doing any 
act or pursuing further the enforcement of the aforesaid 
claim in any court of the Commonwealth of Virginia pending · 
the further order of this Court herein. Now, Mr. ~fcMur­
trie, if when that September warrant was issued you thought 
you had been enjoined from proceeding only against Mrs. 
Dahn, why was it that you dismissed the warant as to the 
endorsers as well as Mrs. Dahn T 
page 96 ~ A. That was the advice of my attorney, Mr.· At-
kinson. 
Q. So you knew that the injunction was issued T 
A. I didn't know it except the papers were turned over to 
him. 
Q. Did I understand you to say that Mr . .Atkinson was 
consulted-when you got ready to .issue that warrant of April 
13th you didn't consult him? 
A. Yes, I did. 
Q. You did? 
A. I 'told Mr. Atkinson as soon as it was done . 
. Q. After it was done? 
A. We 'vere going to do it right at once. 
Q. You didn't a~k his advice as to whether it should be 
done! 
A. I asked Mr. Atkinson; he·told me then that he talked to 
you and that you told him it 'vas all right to have it dis-
missed as I understood that conversation; something like 
that. 
Q. That was not my quesion. W11en you ha.d that warrant 
issued on the 13th of April did· you consult your lawyer and 
seek his advice as to whether you should issue that warrant? 
A. I think I did; I can't say for sure. 
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Q. Don't you recall at the last hearing your testified that 
you. didn't; that you did not¥ 
A. I don't remember saying thal 
RE-DIREC'l, EXAMINATION. 
By 1\{r. Atkinson: 
Q. Mr. McMurtrie, you handled this account against Mrs. 
Dahn the same 'vay you handled-1 
page 97 } A. Every other, yes. 
Q. -all accounts in arrears 7 
A. Yes. 
Q. flow many accounts-about how many accounts have 
yon got up there~ 
A. I imagine about fourteen hundred. 
Q. About fourteen hundred. You understood when this ex-
tension order was signed that Mrs. Dahn 'vas going to make 
her first payment beginning October 31, 1933? And that you 
shvuld receive a dividend not latel' than-und,~r that exten-
sion vou should have received a dividend not later than Janu-
ary istf 
A. Yes, sir. 
Q. Because you understood that it was for October, No-
vember and December? 
A. Yes. 
Q. And now, the order confirming the extension agreement 
was signed on December 30th. So if that was signed on De-
cember 30th you were still entitled to a dividend around April 
1st? 
A. Yes, that is the way I understood; it was supposed to 
he paid quarterly. 
Q. Instead of that, during that period of over six months 
you only rooeived one dividend Y -
A. $10.50. 
Q. Yes. Your company , the Personal Small 
page 98 } Loan Company, readily agreed to take off all other 
int(lrest provided she would take care of the-? 
A. Pro,rided she would take care of the balance she owed. 
Q. You would be g·lad to do that for her? 
A. There would be no interest charge on any of it. 
Q. Under the terms of your note there, 'vhenever one pay-
ment-the default of one payment makes the whole amount 
come due, doesn't it? 
... ""-. ·That's right. 
Bv the Court : , 
· ·Q. Did you get in touch with Mr. Herrink or Mrs. Dahn 
before you. issued this warrant of April 13th Y 
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A. J\.Irs. Dahn never came to my office. I never got in touch 
with her at all. 
Q. Yon didn't call her up or write he1· or in any way find 
out what had gone before? 
A. I 1na.y have sent an agent, Your Honor. 
Q. But you have not present recollection Y 
A. No. 
Q. Did you ask or authorize -anybody to get in touch either 
wth }lr. Herrink, who was receiving these payments, or with 
1\irs. Dahn herself, as to whether or not she was making tliese 
payments as the United States Court had authorized? 
A. That's right; I never asked anybody and I couldn't find 
out who was paying or where the money was sup-
page 99 ~ posed to come from. · 
Q. Didn't you receive a check from lfr. Her-
rink! 
A. That one check, but no more. The next time was July. 
Q. Couldn't you by calling up Mr. Herrink-one minute,. 
sir-have ascertained whether or not this lady was keeping 
up her payments Y 
A. I would call Mr. Hen·ink as far as I can recall and his 
~onversation would be that I would receive a check, I would 
receive a check I would receive a check-
Q. That isn't the question I asked you. Dld you or not 
call him up before you issued that warrant of April 13th? 
A. I couldn't answer that question truthfully whether it 
was before that time or not. I have asked him several times. 
I wouldn't be able to say when I have talked to him; I did, 
Your Honor, several times but when it was done I couldn't 
telL 
. Q. On April 13th you· knew that this lady had agreed to pay 
so tnuch money per month' 
A. No, I didn't, Your Honor. I had no agreement as to 
how much she was going to pay each month. The papers were 
immediately turned over to Mr. Atkinson, so therefore I didn't 
know whether she was going to pay $100 a month or what 
it was. 
Q. You could have called up Mr. Herrink? 
A. I left it to Mr. Atkinson. I told him I was 
page 100 ~ going to warrant them to bring it to a head. 
Q. You told him that you were going to issue a 
warrant to bring the matter to a head T 
A. To see 'vhere the money was coming from. 
Q. What say¥ And that you were going to issue a war-
rant for that purpose. 
A. I was going to issue a warrant to find out where I am 
supposed to collect my money. · 
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RE-CROSS EXAMINATION. 
Bv Mr. Herrink: 
.. Q. Did ~{r. Atkinson advise you to have that warrant of 
April 13th issued f 
l\.. I don't think he did. 
Q. He didn't advise you? 
A. No. I wasn't receiving any money, not collecting, and 
for the reason nobody could tell me who was going to pay the 
money our 'varrant was issued on that ground, to bring the 
matter into court and get a hearing and find out where I 
'vas going to collect my money. 
By the Court: 
Q. I don't exactly understand that. I want to understand 
it. You said you could not find out who was going to pay 
the money? 
A. I understood J\IIr. Herrink was. 
Q. Did you make any attempt to find out? 
page 101 ~ A. I think I called Mr. Herrink several times 
and he-just promises, Your Honor; I couldn't 
get any checks. 
Bv Mr. Atkinson: 
·Q. 1\Ir. ~{c~furtrie, can you recall that your collector went 
down to see Mr. Herrink about these accounts from time to 
time? Did you send him down there or did you not? · 
A. I don't remember. We probably might have run in to 
call on Mr. Herrink, but I wouldn't-
The Court: Don't testify about anything except what you 
know. 
A. -whether I sent a collector to see Mr. Herrink about 
the account or not. 
By Mr. Herrink: 
·q. Don't you know that if you were dissatisfied with the 
way the payment were being made or if they were not being 
made in accordance with that order all you had to do was 
to go down and see the Referee in Bankruptcy? 
A. No. 
Q. Or take the matter up with the United States JudgeY 
A. No, I don't. 
Q. Hadn't Mr. Atkinson told you that? 
A·. No ; I am not a lawyer; I wouldn't be familiar with it. 
Witness stood aside. 
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page 102 ~ LOUIS S. HERRINK, , 
introduced as a witness on behalf of the de-
f~ndant, ~being :first duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Atkinson: 
Q. Mr. Herrink, you recall having a conversation with me 
over the telephone about this suit after it was brought, do 
vou not? 
• A. Yes. 
The Court : You mean the 'varrant of April 13th f 
Mr. Atkinson: April 13, 1934. 
Q. Will you tell the Court and jury the substance of our 
caonversation Y 
A. I don't recall whether I called you. I think I called you .. 
I think I called you and told you that Mrs. Dahn had handed 
me a warrant issued against her or against the other parties 
who were liable on the not(\, and I asked you in substance 
what it was all about, that an order had been entered by the 
United States Court confirming her extension proposal; and 
that he had no right to file any such suit either against Mrs .. 
Dahn or against any of the endorsers. I think that was the 
substance of my conversation with you, and when I told you 
that you stated that you would take care of the matter and 
have the warrant dismissed. Now, just as to what other 
minor matters we discussed I don't recall; but 
page 103 ~ the sum and substance of it was I called your at-
tention to Mr. Mcl\!Iurtrie's act and you stated 
vou would look after it to see that it was dismissed . 
.. Q. And it was dismssed when it came up the first time 
without your going to court? 
A.. The warrant 'vas· dismissed when it c~e up on the 
25th of April. Whether I came to court or whether I didn't 
I do not recall positively. 
Q. You testified before that you didn't go to court. 
A. I recall this. April 25th-what day of the week was 
that? I think W eclnesday-usually it· is returnable on Wed-
nesday. I don't kno'v whether I may have had some other 
business in the Civil Justice Court or not. I do recall this, 
that there wasn't any contest about it; it was dismissed; but 
whether I was actually in court I do not recall. 
Q. You didn't have to cmnc on this case? 
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A. No appearance by me 'vas necess~ry in order to get the 
warrant dismissed because you did it on your motion. 
Witness stood aside. 
Defendant Rests. 
page 104 ~ Note: ''Financial Statement and Application 
for Lgan'' executed by Dora May Dahn was in-
trodueed in evidence and marked "Exhibit No. 11" . 
• 
EXHIBIT NO. 11. 
~.,INANCIAL STATE~fENT AND .APPLICATION FOR 
LOAN 
made to 
PERSONAL SMALL LOAN CORPOR-ATION RICHMOND, 
VA. 
I, Dora 1\IIay Dahn, hereby make application for a loan of 
........ Do1lars ($300.00.) 
1. The following constitutes a list of my assets : 
(a) Personal property situated at 1524 Oakwood A venue 
as follows: 
All household goods 
Have you clear legal title to all the above? Yes. 
Are any of the articles encumbered by any conditional sales 
contract. 111ortgage, deed of trust, distress warrant for rent, 
or lien of flny sort f No. 
If so for what amount, to ''thorn owned, and where re· 
corded? None. 
(h) Life insurance : A"mount $500.00 Company Va Life 
Ins. Co. Nature of policy Life Beneficiary Husband 
2. 1\-fy ,total present indebtedness does not exceed $Noth-
ing 
3. Are you indebted, as maker, guarantor, en-
page 105 ~ dorser or otherwise, to any bank, small loan com-
pany, or to any other person, firm or corpora-
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tion, for money loaned? No If so, to whom owed and in 
what amounts 'I •. , ••• 
4. '\There are yon now employed, how long have you been 
employed there, and what is your compensation Y Export 
Leaf Tobacco Company-14 years. 
5. What i~ the nature of your work? Stenographer. 
6. Have you any judgments against you, or are there any 
actions at la'v vending a~ainst you f No If so specify 
amounts and nam(os of parties. None. 
7. Do you conten1plate g·oiug· into bankrupt6y, or is there 
any reason for you to believe that you will be forced into 
bankrnptcvf No 
8. If-married, what is the name of your wife, or husband¥ 
Preston V. Dahn .. 
9. Do you own your own home, or any other real-estate? 
Buying". If so briefly describe same as to its location and 
value. 1524 Oakwood Ave.-$5,500.00 
10. If you rent your home what date is your rent paid 
up to, and from what agE!nt or owner do you rentT ..... . 
I have carefully read all the questions in the foregoing fi-
nancial statement and application for loan, and answers 
thereto, and fully understand all of them. 
The foregoing statetnents of n1y financial condition are 
· made hy n1e to said Personal Small Loan Corpo-
page 106 ~ ration for the JmrpoHE: of obtaining a loan of 
money from said Corporation, and are true and 
accurate, and are to be relied upon by said Corporation in 
making· me a Joan. 
Witness my hand and seal this 2 day of Dec. 1932. 
DORA MAY DARN (Seal) 
Aubscri.bed and sworn to before me this 2 day of Dec. 1932. 
M. ELIZABEH BROWNING, 
Notarv Public. 
CAMILLA HAMMER. w 
• 
Note: Exhibit No. 12, which was introduced in evidence, 
consisted of a printed pamphlet entitled: "United States 
Code Annotated Reprint of 1933 and 1934 Amendments to 
the Bankruptcy Act.'' By agreement of counsel this Exhibit. 
No. 12 is omitted ·from the record . 
... 
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page 107 } The Court:- The first objection the defendant 
makes is to the giving of any instructions for the 
plnintiff because there is no evidence which warrants the giv-
ing' of any instructions. 
l\f r. Ai.ldnRon : I note an exception to the action of the Court 
in giving any instructions for the plaintiff, for the reason 
stated by the Court. 
.. 
~fr. Atkinson: I 'vould like to offer an instruction that as a 
matter of hnv the defendant did have probable cause here. 
The Court: All rig·ht, sir, I will refuse it and will mark it 
'" R0fused" for you. 
1\fr. Atkinson:· We note an exception to the action of the 
Court in refusing to give said instruction . 
... :It • 
Note: After the verdict counsel for the defendant made 
tlw following 1notion ~ 
Mr. Atkinson: If Your Honor please, I wish to make a 
motion to Ret the verdict aside as against the law and evi-
dence; as heing excessive; and for improper instructions to 
the jury by the Court. 
The Court : All right, sir; the motion is over-
page 108 } ruled, and judgment will be entered on the ver-
dict. 1\f.y mind is completely made up about it. 
There is no reason for further deliberation. 
Mr. Atkinson: We note an exception. 
Teste : This 4th day of March, 1935, and within the time 
required by law and after due notice in writing to the attor-
ney for the plaintiff. 
ROBT. N. POLLARD, (Seal) 
Judge of the Law and Equity Court of the City of 
Richmond, Virginia. 
page 109 } Virginia : 
In the Law and Equity Court of the City of Richmond. 
Dora Ma:v· Dahn, Plaintiff, 
v. 
Personal Small Loan Corporation, Defendant. 
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CE·RTIFICATE CERT1FYING ALL OF THE 
INSTRUCTIONS. 
The following instructions granted at the request of the 
plaintiff and the defendant, respectively as hereinafter de-
noted, are all the instructions that ·were granted on the second 
trial of this case. 
1 • 
. The Court instructs the jury that if they believe from 
the evidence in this case that the defendant, the Personal Small 
Loan Corporation, with actual malice and without probable 
cause sued out the warrant introduced in the evidence, dated 
Apr:i:l 13th, 1934, before the Civil Justice Court, No. II, of 
the City of Richmond, then the jury should find for the 
plaintiff. 
Given. R. N. P. 
2. 
The Court intsri1cts tl1e jury tha.t in order to establish 
teh existence of actual malice on the part of the defendant's 
officers, it is not necessary for the plaintiff to prove that the 
said officers had actual spite, ill will or a grudge against the 
plaintiff. It is sufficient if the plaintiff has es-
page 110 ~ tablished hy a preponde\,rance Qf the evidence 
that the controlling motive of said officers in suing 
out said warrant of April 13th, 1934, was a desire to vex 
and oppress the plaintiff. 
Given. R. N. P. 
3. 
The Court. instructs the jury that 'vhile it is necessary 
in order for the plaintiff to recover she should prove by a 
preponderance of the evidence the existence of actual malice 
on the part of the defendant's officers yet the Court tells 
the jury that the plaintiff has carried this burden if the jury 
believe- from all the facts and circumstances shown in the 
evidence that the snicl officers in suing out said warrant were 
actuated by no hon«?st belief of their right to do so or by such 
slight belief as to indicate a general disrega.rd of the rights 
of the plaintiff. 
Given. R .. N. P. 
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4. 
The Court instructs the jury that probable cause for suing 
out a c_ivil 'varrant· is kno,vledge by or information communi-
cated to the person causing the issuance of such warrant as 
'vould excite the belief in the mind of an ordinarily prudent 
man that the plaintiff in such warrant had a 1egal right to 
maintain tl1e· suit. 
Given. R. N. P. 
5. 
page 111 } The Court instructs the jury that if you find for 
the plaintiff you may allow her as drunages not 
only th~ pecuniary loss she may have sustained or incurred 
but also compensation for the embarrassment, mortification 
and humiliation, if any, suffered by her, and in addition 
thereto, you may allo'v the plaintiff such further sum as puni-
tive damages for the purpose of deterring the defendant and 
others fr01n the commission of similar wrongs. 
Given. R. N. P. 
A. 
rrhe Court instructs the jury that the burden of proof is 
upon the plaintiff to establish to the satisfaction of the jury 
by a preponderance of the evidence that the officers of the 
defendant corporation sued out the warrant of A.pril 13th, 
19H4, without probable cause therefor and with actual malice 
to the plaintiff as explained in the other instructions and 
that the want of probable cause and actual n1alice concurred 
at the time the warrant 'vas issued, and unless the plaintiff 
has so proven her case the jury should find for the defendant. 
Given. R. N. P. 
B. 
The Court inHtrnct!:l the jury tl1at if they believe from the 
evidence that. the controlling tnotive which in-
page 112 } dnced the defendant's officers to sue out the war-
rant of April 13th, 1934, was a bona .fide desire 
to collect a debt for 'vhich said officers then honestlv believed 
from all the f~cts and circumstances then known to them they 
had the legal right to maintain a. suit, then said 'varrant was 
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sued out with probable cause and without actual malice and 
the jury should find for the defendant. 
Given. R. N. P. 
The Court instructs the jury that the defendant corpora-
tion is authorized by the hnv of this State to operate under 
what is kno"\\-11 as The Su1all Loan La,v, and said Company 
has the legal right to charge forty-two per cent interest per 
annum on loans it makes up to three hundred dollars. 
The Court furtller instructs .the jury that they must not 
allow any sympathy they have for either party to influence 
their verdict. A verdict can not be based upon sympathy, 
surmise or speculation but must rest upon the evidence be-
fore the jury and the instructions of the Court. 
Given. R. N. P. 
Teste: This 4th clay of J\farcb, 1935, and within the ti.i:ne 
required by law and after due notice in writing to the at-
torney for the plaintiff. 
ROBT. N. POLLARD, (Seal) 
,Judg-e of the Law and Equity Court of tl1e City of 
Richmond, Virginia. 
I, Luther Libby, Clerk of the La'v and Equity Court of the 
City of Richmond, do hereby certify that the foregoing is 
a true transcript of so .much of the record as was agreed 
behveen counsel for the plaintiff and defendant should be 
copied in the above entitled case 'vherein, Dora May Dahn 
is complainant and Personal Srnall Loan Corporation, de-
fendant, and that the plaintiff had due notice of the intention 
o-f the defendant to apply for such transcript. 
"\\ritness my hand this 8th day of ]\{arch, 1935. 
LUTHER LIBBY, Clerk.. 
]
1ee for recqrd $36.00. 
A Copy-Teste: 
~L B. WATTS, C. C. 
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